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No. 6712

IN TIIIC

United States

Circuit Court of Appeals
For TiiK Ninth Circuit

INTERNATIONAL HARVEST-
ER COMPANY, a corporation,

Plaintiff and Appellant,

vs.

TPIE KILLEFER MANUFAC-
TURING COMPANY, a corpora-

tion, and KILLEFER MANU-
FACTURING CORPORATION,
a corporation,

Defendants and Appellees.

BRIEF ON BEHALF OF PLAINTIFF AND APPELLANT

Statement of Case

This is a patent infringement case.

Suit was originally instituted by the Roderick Lean Co.,

a corporation, as plaintiff, against the defendants charging

infringement by the defendants of the Warne patent

No. 1,517,659 (R. 326-341). During the pendency of the

action such patent was acquired by plaintiff" and appellant

herein, International Harvester Company, together with all
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rights thereunder and all rights and choses in action for

past, present and future infringement of said patent, and

after proceedings duly had the said International Har-

vester Company was duly substituted as party plaintiff

herein.

The defendants in answering alleged invalidity of the

claims of the patent in suit and non-infringement. They

admit the manufacture and sale of a double disk harrow

substantially as shown and described in the Killefer Patent

No. 1,619,208 (R. 342-9).

For convenience the parties will hereinafter be referred

to by their respective designations in the Court below.

The cause was referred to the Hon. David B. Head,

United States Commissioner at Los Angeles, California,

Special Master, to hear the testimony, take evidence and

report to the Court his findings of fact and conclusions

of law.

Pursuant to the reference, the Master heard the testi-

mony and argument by written briefs of counsel and made

his report (R. 240-254) to the Judges of the District Court

for the Southern District of California, holding, in brief,

that the claims of the patent in suit declared on are valid

but not infringed by the structure of the defendants.

Exceptions (R. 254-7) were duly presented to the Court

and were overruled by the Court and the report of the

Special Master confirmed without opinion being rendered.

Findings of fact, conclusions of law, and final decree

(R. 259-263) were made and filed by the Court in accord-

ance with the recommendations of the Special Master, as
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connnncd l)y the Court, and plaintiff Ijrin^s this a])pcal

n])i)n tlie assij^nmcnt of errors set forth in the record, pages

264-5. 'I'he substance of tliis assii4nnient presents to this

Court for consideration plaintiff's contention that the

Master's report erred in the following vital points of law

and of fact

:

Errors of Law

1. The Master erred in interpreting the Warne claims

in issue co-extensively with narrower claims in the same

patent.

2. The Master erred in holding that the prior art hmited

the Warne invention to the specific direct draft connections

between the sliding draft member and the rear gangs, and

in reading such limitations into the claims.

3. The Master erred in interpreting the word "draft"

as used in the claims 26 and 29 in issue to apply to and

include "draft" of the harrow% that is drag of the harrow

disks against the resistance of the soil, instead of interpret-

ing the claims as meaning the draft of the tractor directly

and positively upon the movable elements operative to

adjust the angle of the gangs.

4. The Master erred in considering the re-constructed

and re-invented Waterman harrow as part of the prior art.

5. The Master erred in holding in effect, that Warne

and Killefer started from points old in the prior art, and

merely invented separately, different, distinct and specific

improvements branching away from these points.

Errors of Fact

1. The Master erred in stating in his report (R. 246),

in referring to Defendant's Exhibit F21 (alleged embodi-
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ment of Waterman patent), that "the force is appHed to

front gangs by the rods 27", in that said rods 27 and said

front gangs in said construction merely drift or float back-

ward under the effect of the drag of the soil on the disks.

This error affects the interpretation of claims 26 and 29

in issue.

2. The Master erred in stating (R. 246) that said

Waterman harrow (either as constructed under the patent

(Dft. Ex. F21 R. 555) or as constructed in Defendant's

Ex. Gl-6 (R. 602-12), is "capable of angling by draft

force", if by such expression is meant the draft force

of the tractor which is the draft force of Warne defined

in claims 26 and 29 in issue.

Master Fell Into Error In Not Giving The Patent In Suit

The Important Position In The Art To
Which It Is Entitled

Plaintiff is confident that the errors into which the

Master has fallen are attributable mainly to the fact that

the patent in suit was not given the important position in

the art to which it is entitled; i. e., the Master failed to

perceive the broad patentable advance made by the pat-

entee, but adopted a narrow view of the invention which

is wholly unwarranted in fact or in law.

Issues Limited To Consideration Of Certain Typical Claims

Inasmuch as the Master may have been confused as to

the issues herein involved by the multiplicity of claims and

the repetitious language used in some of the claims, it

seems to the present plaintiff as desirable to clarify and

simplify the case by limiting the claims presented to the

Court to those which clearlv define the issues between the
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parties licrein and wliicli comprise all the claims necessary

lo (lie (leterminalinn of sncli issues.

Such liinilalion is also desirable in order to lessen the

l)urden of the Court in passing judgment in the action.

To that end plainlilT eliminates from the issues all claims

except claims 1, 2, 5, 23, 24, 26, 29, 31 and 46, and does

not ask for the consideration by the Court or a decree upon

any claims other than those above specified.

For the convenience of the Court these claims are here

inserted as follows

:

1. In a tillage implement, a plurality of tillage

gangs arranged in front and rear pairs, and relatively

longitudinally fixed and movable draft connections

flexil)ly connected to the inner and intermediate por-

tions of said front and rear pairs of gangs and means

for actuating the movable connections by the forward

draft on the implement for angularly adjusting the

gangs.

2. In a tractor drawn tillage implement, tandem

frame units and angularly adjustable tillage gangs

carried thereby, and relatively adjustable draft means

flexibly connected to said frame units and gangs and

movable by the forward draft of the tractor for ad-

justing the relative positions of said frame units and

gangs while in niotion.

5. In a tractor drawn tandem tillage implement,

front and rear frame units including horizontally

movable pivoted tillage gangs, and relatively movable

draft means connected to said frame units and gangs
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and operable in one direction by the implement draw-

ing tractive force for angularly adjusting said frame

units and gangs relative to each other.

23. In a tractor drawn tillage implement, flexibly

connected tandem tillage gangs and draft connections

between said gangs movable relatively to each other

through the relative draft movements of the tractor

for relatively adjusting said gangs.

24. In a tractor drawn tillage implement, tandem

tillage gangs, and relatively adjustable draft means

flexibly connected to said gangs and movable by the

relative draft movements of the tractor for adjusting

the relative positions of said tillage gangs.

26. In a tractor drawn tillage implement, flexibly

connected tandem tillage gangs, a movable draft mem-

ber and relatively fixed and movable draft connections

to said gangs movable relatively to each other through

the movements of said draft member by the tractor

for relatively adjusting said gangs.

29. In a tractor drawn tillage implement, including

a plurality of tandem tillage gangs, relatively fixed

and movable draft connections flexibly attached to

said gangs, and means for adjusting the movable draft

connections through the movements of the tractor

relative to the implement for moving said gangs in

variable relative angular positions to each other.

31. In a tractor drawn tillage implement, tandem

tillage gangs, draft connections flexibly connected to

said gangs, some of said draft connections being for-

w^ardlv and rearw^ardlv movable relative to the other
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and adapted to move said gangs in opposite angular

relation to each other through the relative movements

of the tractor, and means for locking said draft con-

nections and gangs in variahle relative positions to

each other.

46. Tn a harrow, front and rear units, angularly

adjustable disk gangs on said units, means to which

power is adapted to be applied for advancing said

harrow, and means operatively related to said first

mentioned means and to said gangs and controllable

from a distance, whereby the draft power may be

utilized to adjust the angles of said gangs.

General Subject Matter Of The Invention At Issue

The subject matter of the patent in suit is directed gen-

erally to a tandem disk harrow in which there are a front

j)air of disk gangs arranged in parallel relation end to end

and a rear pair of disk gangs parallel to the front pair of

gangs. See Plate A at end of this brief. This parallel

relation of the gangs is their normal or non-working posi-

tion whereby they may be rolled along over the ground

v/ithout materially eiTecting a plowing or cultivating

action. When the disk gangs are to be placed in working

or plowing position it is necessary that they be angled with

respect to each other, that is, the front gangs must be

angled relative to each other in one direction and the rear

gangs angled relative to each other and in an opposite

direction relative to the angle of the front gangs. See

Plate B. When in this latter position, which is termed

the working position of the harrow, the forward draft of

the harrow causes the concave disks on the harrow to cut
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shallow furr'ows and turn the sod; those furrows made by

the front disk being reversed or turned back by the action

of the rear disks whereby the soil is well broken up and left

in a fairly level condition. This type of tandem disk har-

row per se, prior to the invention of the patentee of the

patent in suit, was admittedly old, but prior to such inven-

tion, however, the angling of the disk gangs with respect

to each other was accomplished manually by hand levers

or like mechanism and no means was provided for auto-

matically angling the disk gangs with respect to each other

Ithrough the forivard and backward moz'emenfs of the

draft pozver.

The invention of the patent in suit therefore involves

the broad principle of so adapting and arranging a draft

appliance in co-operation with rigid draft connections be-

tween the gangs of the tandem harrow that this angling of

the tandem gangs may be accomplished by the action of

the draft power applied to the draft appliance and in such

a manner that all the gangs will be simultaneously and

positively adjusted to an equal degree and held rigid in any

relative position to which they are adjusted.

The advent of the gas tractor introduced the elements

of speed and of larger working units into the farm imple-

ment art. Both of these rendered manual manipulation of

the mechanism for angling the gangs impractical. It was

too slow to keep step with the faster work demanded of

tractor drawn implements and the heavier equipment

rendered manual manipulation too laborious.

The problem confronting the farm implement industry

was, therefore, how to convert the slow and laborious



-9-
iiiaiiually conln)lle(l mechanism for angling the gangs of

a tandem (hsk liarrow into an automatic tractor controlled

mechanism capable of adjusting the angle of all gangs

sinuiltancously and to an equal degree and maintaining

ihem rigidly in adjusted position at the will of the operator

of the tractor and without his leaving his seat on the

tractor.

The patentee Warne was the first to conceive of the

solution of this problem and stands forth as the originator

of automatic tractor control of tandem disk harroivs.

. Brief Resume Of The File History Of The Patent In Suit

The importance of the invention of the Warne patent

in suit may l)e better understood if consideration is given

to the history of the application which finally resulted in

ihe issuance of the patent. As is shown by the file wrapper

(R. 112-219) the application was originally filed on De-

cember 10, /p// and was finally issued seven years later

on December 2, 1924. The file history discloses that dur-

ing the prosecution of the case the application was involved

in several interferences, and it is interesting to note that

one of these defendants. The Killefer Manufacturing Com-

pany, was a party to one of these interferences (R. 175,

183) and that other prominent and well-known implement

manufacturers throughout the United States—such as

International Harvester Company, of Chicago, Illinois

(R. 175, 178, 182); Massey-Harris Harvester Company,

of Batavia, New York (R. 175, 178, 182); J. I. Case

Threshing Machine Co., of Racine, Wisconsin (R. 184);

Brenneis Manufacturing Co., of Oxnard, California

(R. 184); Moline Plow Company of Moline. Illinois
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(R. 184) ; Ohio Cultivator Company of Bellevue, Ohio

(R. 215) ; were, among others, all parties to certain of said

interferences.

The record of the prosecution of the case and of these

several interferences discloses the fact that the invention

was scrutinized and analyzed by the Primary Examiners

in charge of the general prosecution of the case and by the

Examiner of Interferences and the Law Examiner in

connection with the interference matters, as well as by a

large array of manufacturers and their respective patent

counsel, including these defendants and their present

counsel.

Explanation Of The Machine Described In The Patent In Suit

The Warne Harrow as disclosed in the patent in suit

(R. 326-341) consists generally of a pair of front gangs

indicated in the drawings by the numerals 4-4 and a pair

of rear gangs indicated generally in the drawings by the

numerals 11-11. The front gangs 4-4 are flexibly con-

nected to a front draft frame 1-2 by means of draft con-

nections 5-8. The rear gangs are flexibly connected to-

gether by means of a frame 13 which is pivoted to the

gangs at 14.

The objective of the invention is generally to provide

a draft means in co-operation with gangs whereby the

position of the front and rear gangs may be simultaneously

and equally angularly adjusted with respect to each other

from the parallel position shown in Fig. 1 to the angular

position shown in Fig. 2, or to any intermediate anp;ular

position.



— 11 —

The arrangement of the draft members to accomplisli

the functions of tlie invention are as follows:

'I'he draft bars 16 are pivotally mounted at 16a on the

inner ends of the rear gangs 11 and extended to and are

pivotally mounted on the member 1, so that the member 16

and the members 5-8 and the members 1-2 are at all times

fixed in their longitudinal position in respect to each other

and are designated in the specifications of the patent as

"fixed draft members."

Draft members 30 are pivotally connected with the

gangs 11 at points near the outer ends of the gangs

as at 31a. The draft members 29 are pivotally con-

nected to the inner ends of the front pair of gangs

as at 29a. The members 29 and 30 are pivotally con-

nected to a head 18, which is slideable upon a stub pole

3 which is rigidly connected to the front frame 1-2. It will

be apparent that if this sliding member 18 was not locked

in position relative to the stub pole 3, means could be

applied thereto to slide it along such stub pole 3. Inasmuch

as the members 16, 5-8 and 1-2 and the stub pole 3 are at

all times fixed with respect to each other, it will be apparent

that a sliding movement of the member 18 on the stub pole

3—no matter how induced—would act to cause the mem-

bers 29 and 30 to either push or pull on the inner ends of

the front gangs and the outer ends of the rear gangs. Such

action would cause the front gangs to pivot on their con-

nections with the members 5-8 as at 9a and cause such

gangs to angle, and would cause the gangs 11 to pivot on

their pivotal connections 16a and also angle but in the

opposite direction. Since the pivot points 9a and 16a

remain fixed in respect to each other at all times, this
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pivotal action would cause the gangs to leave the parallel

position shown in Fig. 1 when the head 18 was moved

rearwardly along the stub pole 3 and cause the gangs to

assume the angles shown in Fig 2 or some intermediate

angle. Vice versa, if the gangs were in the angles shown

in Fig 2 and the head 18 was moved along the stub pole 3

in a forward position, the gangs would be pulled from the

angle of Fig. 2 to the straightened position of Fig. 1 or to

some intermediate position at the selection of the operator.

To effect the sliding movement of the head 18 and the

stub pole 3, Warne has provided a bar 19 (See Fig. 9)

which is provided with a slot 19a. A pin 18a is secured

to the sliding block 18 and projects through the slot 19a.

As a continuation of the bar 19 and integral therewith,

there is a draft clevis 20 to which a tractor is adapted to

be connected in a manner shown in Fig. 6. This clevis 20,

as shown very clearly in Fig. 9, has on one of its inside

faces a rack 20a. A vertical shaft 21 is mounted in a

journal 23, fixed on the stub pole 3, and a journal 26 sup-

ported from the members 2 by braces 25. This vertical

shaft has on its lower end a pinion 24 which engages or

meshes with the rack 20a, as shown clearly in Fig. 6.

Fixed to the upper end of the shaft 21 is a ratchet wheel

22a. In the top bearing 26 of the shaft 21 is mounted a

pawl 27 as shown clearly in Fig. 7. This pawl is normally

spring pressed into engagement with ratchet wheel 22a,

and may be disengaged from such ratchet wheel by the

operation of cam headed lever 28, vchich is pivotally con-

nected to the stem of the pawl 27 at a point outside the

head 26, the cam on the lever 28 acting against the head

26 so that the action of the lever 28, when moved to the



— 13 —

position sIkhvii in Vv^. 7, will withdraw the pawl from the

ratchet and allow such ratchet to move freely with the

shaft 21. The ratchet and ])avvl, just descrihed, throuc^h

its co-operation with the rack and pinion 28-24, serves to

lock and release the bar 19 and clevis 20 and to control the

desired movements of that bar and, therefore, of the slid-

ing head 18.

In addition to the ratchet 22a on the top of the shaft 21,

there is provided a hand wheel 22 which may, under certain

circumstances, be used to rotate the shaft 21, but which

action is of no material concern in this suit.

With the construction just described, the machine is

capable of four principles of operation

:

1. By application of the draft force to the harrow frame

1-2, with the sliding head 18 left free to move on the stub

pole, the drag of the soil on the disks as the harrow is

moved forward or liackward will cause the gangs to be

straightened or angled according to the direction of the

movement.

2. With the draft force applied to the clevis 20 and,

through it to the sliding head 18, and with these elements

left free to slide on the stul) pole, the draft force can be

used to /wsitk'iiy shift the gangs from angular to parallel

positions.

3. For the purpose of varying the degree of adjustment

of the angles of the gangs, the operator may control same

from his seat on the tractor.

4. The angle of the gangs to varying positions can be

manually handled through the medium of the hand wheel

22, if desired.



— 14—

The first three of the foregoing modes of operation are

involved in tlie issues of the present controversy, but the

fourth is not.

Describing now in detail the first mode of operation.

We will first assume that the gangs are in the parallel

position shown in Fig. 1 and the operator desires to angle

the same. In this position the clevis 20 is then in its ex-

treme forward position and the pin 18a of the head 18 is at

the rear of the slot 19a. See Fig. 5. The operator backs his

tractor. The tractor force is then applied to the clevis 20

and moves the draft bar 19 backward, the pin 18a sliding

through the slot 19a, while the other parts of the implement

remain stationary. During this operation the gear rack

20 rotates the pinion 24 and the shaft 21 and the pawl 27

snaps freely around the ratchet 22a, since the inclined faces

of the ratchet and pawl are moving against each other and

allow this action. When the operator has backed as far

as he deems necessary to get the proper angle for the gangs,

he then drives the tractor forward. The vertical faces of

the pawl 27 and ratchet wheel 22 then engage and, by

reason of this, rotation of the shaft 21 is arrested and,

consequently, the ratchet 20a can not advance but is locked

stationary with respect to the stub pole 3. Therefore, the

clevis 20 and the bar 19 and the stub pole 3, together with

the frame 1 and 2, draft bars 5 and 8 and draft bars 16,

all move forward as a unit. Since the movement of the

bar 19 in the backing movement has moved over the pin

18a, the pin is free to move in the slot 19a toward the rear

end thereof and allow the head 18 to float or slide relative

to the stub pole 3. Therefore, with the forward movement

of the fixed draft frame and draft bars, as described, the
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resistance of the earth on the inner end of tlie front ^an|:^s

and on the outer ends oi the rear gangs wiU hold those ends

of such gangs retarded and they will drag hackward under

ihe soil resistance, pulling the head 18 with them through

the medium of the movahle draft bars 29 and 30. This

action will continue until the ])in 18a again reaches the rear

end of the slot 19a. When this occurs, the draft of the

tractor will then be applied to the sliding head 18,- as well

as to the members 20, 19, 3, 1-2, 5-8 and 16, and the entire

implement will move forward with the gangs in the angled

position. This operation is described in the patent at page

4, lines 20-55 (R. 337).

Having thus moved the gangs from relative parallel

to relatively angular position, the operator may straighten

them again in the following manner : The tractor is backed

and a reverse operation to that above described takes place.

In other words, the bar 19 again moves over the pin 18a

and the parts 20, 19, 3, 1-2, 5-8 and 16 move back bodily.

The head 18, by reason of the displacement of the pin 18a,

is free to float forward on the stub pole 3 and the resistance

of the ground against the back of the inner ends of the

front gangs and the back of the outer ends of the rear

gangs retards the movement of these ends of the respective

gangs and, through the medium of the draft bars 29 and

30, causes the head 18 to slide or float along the stub pole

3 until the pin 18a is arrested in its movement by its en-

gagement with the front end of slot 19a. whereupon the

gangs Vv'ill again be parallel and the entire implement would

then be capable of being backed bodily with the gangs in

that position. If he wishes then to maintain the parallel

relation^-diip of the gangs, he releases the pawl 27 froin the
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ratchet 22a and pulls tlie clevis 20 and bar 19 forward

until the rear end of the slot 19a again engages the pin

18a, whereupon the entire implement will then move for-

ward as a whole with the gangs in such parallel position.

In either the angling or the straightening of the gangs

by the foregoing modes, any intermediate position between

the parallel position and the extreme angled position may

be determined by the distance the bar 19 is moved over

the pin 18a.

It will be apparent that if this slot 19, which is an added

feature of Warne—not used by the defendant, Killefer,

—

were done away with and clevis 20, bar 19 and pin 18a

were all rigidly connected in fixed relation, then a move-

ment of the clevis 20 and bar 19 in one direction would

directly pull the gangs into angle and, in the opposite direc-

tion, would directly push them into straight position. The

gangs may, however, even with the slot present, be pulled

from angular position to straight position by releasing the

pawl 27 from the ratchet wheel 22a. This will cause the

forward pull of the tractor, when the parts are in the posi-

tion shown in Fig. 2, to cause the clevis 20 and draft bar

19 to bodily pull the pin 18a and the sliding head 18 along

the stub pole 3 and bring the gangs back into angle under

the positive forward tractive force of the tractor since,

under these conditions, the members 3, 1-2, 5-8 and 16

would be held stationary by the retarding action of the

ground resistance against the front of the outer ends of

the front gangs and against the front of the inner ends of

the rear gangs, and allow the tractor to positively pull on

the bars 29 and 30 to pull on the inner ends of the front

gangs and the outer ends of the rear gangs to return them
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from anc^ular tf) parallel position. This last o])cration is

described brielly by the paleiitee on pa^iL^e 4, lines 72-85

(R. ^?^7).

Brief Of Argument

Plaintiff's excei)tions to the Master's Report relate

])riniarily to the finding of non-infrin^enient.

It is respectfully subniiUed that there is manifest error

in the very restricted scope accorded to the Warne patent

at bar and in the consequent restricted interpretation

placed on the claims to find absence of infringement in

defendant's structure, all unwarranted in view of the true

position of Warne's invention in the art of tractor disk

harrows and the plain meaning of the claims declared on

and particularly those claims to which the issues are now

limited, as to the structural organizations to be considered

as legitimately covered thereby.

It is apparent that the Master, upon consideration of

certain evidence in the record tending to show that the

Warne patent was not for an invention of the broadest

pioneer type, arrived at the conclusion that it was therefore

of extremely restricted scope, without correct perception

of Warne's invention and without giving due consideration

to the facts in the Warne record of prosecution in the

Patent Office which show clearly that the Warne invention

was consistently regarded there, when under ex-parte

prosecution and when under attack from later applicants

in interference proceedings, as an invention of broad scope

involving a novel concept covering automatic control of

tandem disk harrows through use of draft power.
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The prior art submitted in evidence here is the same,

as to all ])ertinent patents, as was before the Examiners

in the Patent Office who passed on and allowed the claims

declared on and they are accordingly entitled to the scojie

plainly intended by their language, without the restrictions

on meaning and scope sometimes imposed by sul^mission

in evidence of pertinent prior patents that were not under

consideration during prosecution of the application for

patent. Therefore, in the case at bar the Master should

have viewed the claims through the eyes of the Patent

Office Examiners. He should have seen, as they did, that

although single, or two-gang, horse drawn disk harrows

with draft actuated shiftino- mechanism were old as evi-

denced, for instance, by the patents to Glass No. 427,854,

May 13, 1890 (R. 406, Dfts' Ex. F6), and Stoddard

No. 369,300, Aug. 30, 1887 (R. 286, Pltff's Ex. 12) and

manually angled tandem disk harrows had been known for

many years, as evidenced by the patents to Lathrop

No. 1,073,438, Sept. 16, 1913 (R. 312, Pltff's Ex. 14);

Waterman, No. 1,081,918, Dec. 16, 1913 (R. 554, Dfts'

Ex. F21); and Cameron, No. 1,223,145, April 17, P)17

(R. 388, Dfts' Ex. F3) ; and although automatic or draft

actuated gang angling mechanism is obviously more impor-

tant and more necessary on tandem harrows because of the

greater resistance of the four disk gang to a shift than the

two-gang, nevertheless, the record shows that no one

solved the problem of providing an organization capable

of such automatic operation. This fact coupled with the

fact that Warne was awarded priority of invention over

several later applicants for patents on such devices, as

evidenced by Warne's file wrapper (R. 176-179-216 Pltff's
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Ex. 10, i)a])ci-s 22, 24 and 42), indicates that Warnc ful-

filled a loiiLi fell want in the art and thai the advent oi his

automatic tandem tractor disk harrow was the stimulus

that activated later inventors.

The Master Gave Too Comprehensive An Eflfect To The
Decision In Interference No. 43,841 In Determining

Scope Of The Warne Invention

A claim had hecn allowed to Warne hy the primary

examiner heforc institution of the interference proceedings

ahove mentioned, which reads as follows

:

"A cultivator comprising a front pair of implement
gangs, a rear pair of implement gangs, a draft device,

and means operative by pulling of the draft device to

shift the inner ends of the gangs of the front pair and
the inner ends of the gangs of the rear pair relatively

in opposite directions,"

This was an extremely broad claim covering any means

in which the broad concept of swinging tandem gangs

respectively in opposite directions by traction might be

embodied, but in a non-automatic form and without defin-

ing the Jiicans of Warne's other claims, i. e., the relatively

fixed and movable draft connections whereby the four

gangs will be simultaneously adjusted in equal degree as

will be discussed later, Tn such interference proceedings,

the usual strenuous efforts of counsel for the junior parties

to find somewhere more publications that will serve to

anticipate the dominating claim of the senior, or first in-

ventor, resulted in the introduction of the patent to LaDow
No, 415,113 (R, 434, Dfts' Ex. F9) and the patent to

Teschner No. 479,476 (R. 302, Pltff's Ex. 13) into the

record, with tlie result that the all comprehensive claim

involved was declared unpatentable /// terms over these
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patents, Init declared patentable over patents showing draft

actuated single harrows, such as in Stoddard No. 369,300

taken in connection with others showing tandem harrows

having the gangs shifted hy hand, such as in Lathrop

No. 1,073,428, the Law Examiner, in discussing the Wat-

ters motion to dissolve holding as follows with regard to

such combined disclosures of prior patents (R. 236-7) :

The motion also presents the patent to Clark, No.

514,210 in connection with either of the patents to

Bramer, No. 247,476 and No. 297,666, or Stoddard,

No. 298,911, Thomson No. 252,210, and No. 359,909,

Stoddard, No. 312,772 and No. 369,300, Glass, No.

427,854, or La Dow, No. 451,421. The patent to

Clark shows two pairs of implement gangs adjustable

from an angular position to a position at right angles

to the line of draft by hand levers. It is argued that

no invention is involved in substituting the automatic

draft-operated means of the other patents for the hand
operated means of the Clark patent. The remodeled

construction is suggested in the light of the clear dis-

closure of the pending applications. Apart from such

disclosure it is extremely doubtful if the proposed

combination would be obvious to persons skilled in the

art, and as the contribution to the art is a real im-

provement in tandem harrows the issue should be held

patentable over the suggested combinations of patents.

(Italics ours.)

Later in the decision in discussing the Cady motion, the

Law Examiner amplifies his position and opinion that this

combination of prior patents does not negative invention

in the Warne disclosure, when he says (R. 238-9) :

The motion of Cady proposes a combination of

references, one taken from the first group cited in the

motion of which the Willis patent is typical, and an-

other taken from the second group cited, of which that

to Stoddard, No. 369,300, is typical. The first group
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is cited to illustrate the common practice of simulta-

neously adjusiin.c; tlie inner end of the front and rear

pairs of i^ani^s in opjxisite directions. The second

group illustrates the conuiion practice of anijularly

adjustiui^- the i^angs of a nuiltiple ganj^- harrow by

power applied to the draft element. The Willis patent

is not available against Warne as a prior publication,

and the patent to Lathrt^p will be used as the typical

patent. The harrow therein disclosed has front and

rear gangs angularly adjustable, but the adjustment

is by manual means. The Stoddard patent Xo. 369,-

300, shows the adjustment by power applied to the

draft element, but there are no front ami rear imple-

ment gangs in taiidem arrangement. The ap/'lieation

of draft operated adjusting means to tandem harrozi's

is evidently desirable, but if it zvere obz'ious as alleged

it zvould seem the prior art zvould haz'e eontained sonw

form of draft operated adjusting means for a tandem

harrozi' prior to the entry of applieants into the field.

To go back after one lias been shozvn liozi' to construct

the dcz'iee a)id assert that anyone could make it zi'ith-

out inz'ctitire effort from tlie disclosure in separate

patents of parts of the combination is not difficult, bu.t

tlie patoitability of a combination is dependent upon

a }iczi' co-opera! iz'C relation of elements and not upon

the novelty of any element, and the complete combina-

tion zi'itJi its co-operative relation of elements is not

found in the patents cited by Cady. nor is the proposed

substitution of elanents deemed obvious. Since the

patents discussed are typical of their respecfiz'c

groups, discussion of the other patents appear unnec-

essary. (Italics ours.)

A certain type of construction corresponding to the

teachings of the LaDow and Teschner patents was. because

of the claim declared unpatentable thereover, emancipated

from the scope of any claims that might be allowed to

Warne and claims equal in scope to that declared unpatent-

able and afterwartls cancelled were not thereafter wanted
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to him. It is error to hold, however, that Warne was pre-

chided from obtaining vahd claims of iiifcrmcdialc scope,

belonging in the zone between the general or broadest

principle of disk gang movement by traction found in the

prior art, and the specific arrangement of details, neces-

sarily defined in claims capable of being infringed only by

substantial duplications of the patented structure, which

are the rule in patents relating to a thoroughly developed

art. Such a holding contravenes the established order of

things and if sustained would render precarious the rights

of those inventive geniuses who play so important a part

in our industrial progress.

Despite the prior art, Warne still remained the inventor

of the first practical and successful tractor operated auto-

matic tandem harrozv and was still entitled to claim

broadly the distinguishing features of construction in

which his invention might be embodied. Any claim defin-

ing something distinguishing patentably from what is

found in LaDow or Teschner is therefore a valid claim in

the Warne patent and any structure embodying the Warne

invention and defined by such a claim is an infringement

of it. Once his claims were made to distinguish the struc-

tural organization characterizing his invention from the

structures of the prior art, they stood entitled to a rang;e of

equivalents commensurate with an invention at the head

of its class, even though secondary from the broadest,

pioneer standpoint. He stood as the pioneer inventor in

automatic tractor tandem disk harrows and entitled to the

full measure of protection the language of his claims is

intended to give. As said by the United States Supreme

Court in Continental Paper Bag Co. I's. Eastern Paper
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Bag Co., 210 U. S. 405, 415, "It is manifest, therefore, that

it was not meant to decide that only pioneer patents are en-

titled to invoke the doctrine of equivalents, but that it was

decided that the range of ef|uivalents depends upon and

varies with the degree of invention." See also, Lamsoii

Consolidated Store Service Co. vs. Hillman, 123 Fed. 416,

423, and Berry vs. Fuel Economy Engineering Co., 248

Fed. 736.

An analysis and comparison of the Warne claims de-

clared on in this action with reference to the claim in inter-

ference, most clearly demonstrates the fact that the Warne

claims are of a broad scope and are entitled to an interpre-

tation which will place them in the position of covering

the l)asic idea of the angling of all four of the gangs of a

tandem harrow, simultaneously and to an equal degree,

by the tractor, and controlled from the operator's station

on the tractor.

The limitation of the Warne claims then must stop when

there is reached a definition of the means which avoids the

broad expression set forth in the interference claim, that

is—the "means' are undefined in the interference claim,

and would include anything which would cause angling by

traction, but in Warne the means is defined as "draft

'connections between the gangs movable relative to each

oilier through the relative movements of tJie tractor for

relatively adjusting said gangs."

Claims definino- such draft connections alreadv stood

allowed (R. 154-164) in the Warne application before the

citation of the LaDow patent and were still held to be

patentable by the Patent Office after LaDow was cited.
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and further claims based on such draft connections were

subsequently added and also adjudged patentable over

LaDow as well as over the other prior art of the character

introduced into this action by the defendants.

These relatively fixed and movable draft connections,

associated with the tractor and the tandem gangs, serve to

transmit force derived from the movements of the tractor,

simultaneously to the front and rear gangs in such manner

as to impart the same degree of angular movement to each

of the gangs. This function is new. It is not present in

any of the organizations of the prior art. In LaDow
415, 113, (R. 434) there is no organization nor operation

of the draft connections which embody the Warne principle

of operation and control. LaDow must first withdraw the

pins p and c by hand. This action entirely releases the

outer ends of the front gangs from any connection with

the links CC and the inner ends of the rear gangs from

any connection with the draft rods BB. These loose ends

then have no connection whatever either between them-

selves or with any draft connections. Therefore, when

draft is applied to beam A, a free, individual, uncontrolled

and undirected movement of the gangs is had due to the

resistance of the ground against these loose ends with no

(regulated degree of movement with respect to each other

or to the draft bars B. There is nothing present in the

organization capable of imparting a simultaneous action

to the gangs to assure their movement simultaneously to

an equal degree. In practice, therefore, there is no assur-

ance that all the gangs will take the desired angle relative

to each other, which is important to attain the practical

and efficient effect desired either in the intended workinsf
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or non-working- ]^osilion of the i^an<^s. Tn Ijacking against

(lie beam A vvlicn the gangs arc loose, in addition to the

unbalanced control of tlie loose gangs, the ground resist-

ance would obviously tend to swing the two pivoted bars D

away from each other in a spreading manner, which action

would further tend to unbalance the force acting on the

gangs and im|)art une(|ual movement between the gangs.

It will be obvious that there is no possibility of controlling

the LaDow harrow automatically and from the seat of a

tractor without the operator leaving his seat.

Thus Warne is entitled broadly to his new defined com-

Ivination and any device having the gangs flexibly con-

nected by draft members which have relative movement

with res[)ect to each other, and which draft connections

are so connected with each other and with something con-

trolled by the tractor movement that the relative movement

of the tractor will relatively move the draft connections

to simultaneously angle or straighten the gangs in equal

degree, comes squarely wnthin the scope of the \\^arne

claims declared on.

The claims are entitled to their broadest scope in this

regard and anything on which the claims are readable and

which will accomplish the same result must of necessity

infringe the claims.

The Features Of The Warne Invention In Issue

1. The most prominent distinguishing feature of the

Warne invention is the presence of means capable of trans-

mitting force derived from the movements of the tractor

simultaneously to the front and rear gangs of disks in such



— 26 —

manner as to impart the same degree of angular movement

to each of the gangs.

2. Another important distinctive feature of the Warne

invention is the presence, in addition to the foregoing-

feature, of a positive connection of the tractor to a device

forming part of the movable draft means, and such as the

sliding head 18, for transmitting movement of the tractor

positively to the gangs and converting that movement into

a gang angling force, irrespective of bodily or translative

movement of the harrow as a whole, v/hereby gang move-

ment is efifected independently of soil resistance.

3. Another important feature is the combination with

either of the foregoing features, of means for varying the

angles to which the gangs may be adjusted.

4. A further distinctive feature of the Warne invention

is the presence of means associated with gang angling

means and controllable from a point removed from the

harrow whereby the draft force of the tractor may be

availed to adjust the gangs from the operator's station on

the tractor.

The above enumerated four features constitute the sub-

ject matter of the issues in the present case.

Each of these features is covered separately in the patent

claims now placed in issue, and each feature is found in

the defendant's harrow.

The following is a statement of the organizations of

mechanical elements which embody the inventive concepts

set forth in the foregoing paragraphs. In such statement

are also identified the claims defining the organizations

embodying the respective concepts.
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Stalement Of Mechanical Organizations Embodying Above
Concepts And Designation Of Claims

Covering The Same

A. The conil)in,-iti<)n of disk gangs arranged in tandem

and having two sets of draft connections, one set connected

to the tractor and niovaljle fore and aft with respect to the

otlier set, the members of each set so llexiljly connected

to the disk gangs and to each oilier as to allow for relative

angular movement of the gangs by the tractor, and mov-

able by the forward and backward movement of the tractor

for shifting one set of draft connections, whereby the tan-

dem gangs will be simultaneously and equally shifted on

their connections with the other set of draft connections.

Covered by claims 1, 2, 5, 23 and 24 declared on.

B. The association with the organization defined under

A of means interposed between the movable draft con-

nections and the tractor, such as parts 18, 18a and 19 and

20, so that the movement of the tractor in one direction

will transmit the draft force directly to the movable draft

connections and gangs to positively efifect their angular

movement. Covered by claims 26 and 29.

C. The association with the organizations defined under

either A or B of a provision for varying the degrees of

angularity imparted to the gangs. Covered by claims

29 and 31.

D. The combination with any of the foregoing organi-

zations of a device such as the ratchet 22a and pawd 27

and lever 28, operable from the operator's position on the

tractor to control the functions of such organizations in

the angling of the gangs. Covered by claim 46.
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It was no doubt a realization of the true legal scope of

the Warne claims that induced defendants to make an

attempt to fortify the prior art by attempting to so modify

the harrow of the Waterman Patent No. 1,081,918 (R. 554,

Dft's Ex. F21), as to give it the semblance of a draft

operated disk harrow.

The Structure Of The Waterman Patent Obviously Does Not
Anticipate The Warne Invention

Great stress has been laid upon the Waterman patent

by counsel for defendants in their attempt to invalidate and

for limiting the scope of the Warne patent and also by the

Master in concluding that the Warne claims are limited

in scope. It is quite difficult for plaintiff to understand

why this patent should be given such importance in con-

nection with this subject. This patent is of no greater

pertinency than a number of other patents in the record.

See for instance Lathrop, No. 1,073,428 (R. 312, Plain-

tiff's Ex. 14), and Cameron, No. 1,223,145 (R. 388, De-

fendant's Ex. F 3).

The Waterman disclosure presents nothing more than

one of the several examples of a manually operated tandem

disk gang shown by the prior art. It is not pertinent

either as an anticipation of the Warne structure nor in

support of any theory of limitation of the scope of the

Warne claims, for the following reasons

:

a. The face of the patent clearly discloses that its struc-

ture is adapted solely to manual adjustment of the gangs.

No automatic adjustment of the gangs through tractor

movements was provided for nor intended nor conceived

of by the patentee, and in fact the structure is incapable
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of being made useful for the practical and successful auto-

matic and simultaneous adjustment of all four gangs and

to an equal degree, as will he later pointed out.

1). This Waterman patent was before the Patent Office

during the prosecution of the Warne application and was

recognized by the Examiner as being one of a number of

the prior tandem harrows having manual control. See

R. 147, Plaintiff's Ex. 10, Paper No. 6, where the'Exam-

iner after citing this patent refers to it as being one,

"Where the gangs and iheir draft connections are adjusted

manually."

c. The Waterman structure is no more effective for

automatic adjustment of the gangs simultaneously and to

an equal degree by tractor movement than others such as

the Lathrop and Cameron patents supra. As a matter of

fact, the structure of the Cameron and Waterman patents

are quite similar and the Law Examiner discussed both the

Lathrop and Cameron patents and held that they did not

teach the arrangement of parts permitting the function of

simultaneous adjustment of the gangs by tractor control

either alone or in conjunction with other prior art patents

showing single gang harrows operated by draft force.

(Pages 20-21, supra.).

d. Counsel for defendants when appearing in the inter-

ference proceedings did not appreciate nor recognize in

the Waterman patent any structure or function similar to

Warne. This patent was before them in the Patent Office

proceedings but they did not rely on same or stress it in

moving to dissolve the interference on the grounds of non-

patentability. If the position now taken by them as to the

pertinency of this reference is tenable, they should then
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have recognized it as better reference for the pui pose of

dissolving the interference than any otlier ])ri()r paieni

which they did rely upon.

The controlling rules of law under these circumstances

have been aptly summed up by the Circuit Court of Appeals

for the 6th Circuit as follows

:

"We recognize that prior patents are part of the

prior art only by what they disclose on their face . . .
;

that prior accidental production of the same thing,

where the character and function were not recognized

until the invention of the later patent, does not effect

anticipation . . , . ; and that anticipation is not dis-

closed by a drawing which only incidentally shows a

similar arrangement of parts, where such arrange-

ment is not essential to the first invention, and vv^as

not itself adopted and used to perform the function

which it performs in the second invention, and where

the first patent contains no suggestion of the way in

which the result sought is accomplished by the second

inventor."

Fiiltoji Co. z's. BisJiop & Babcock Co., 284 F.

774, 777.

Waterman Discloses Only A MANUALLY Controlled

Harrow Of A Type Common In The Prior Art

Referring to the drawings in the Waterman patent

.which are here reproduced in this brief. Plates C and D,

for the convenience- of the Court, this harrow consists of

a tongue 1 secured rigiaiy-.to which is a cross bar 4. On

the cross bar 4 are provided re arwardly extending ends 5

and draft hooks 6. The tongu g 1 and the draft hooks 6

clearly indicate that this Watei!-nian harrow is intended as

a horse drawn implement, the singletrees to be connected

into the hooks 6 in the well-kruown old-fashioned manner,

one horse operating on each s-.j^e of the tongue 1 and the

driver riding on the seat showr-^ clearly in Fig. 2.
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PLATE C

L. E. WATERMAN.
HARROW.

APPLIOATIOB FILED APE. 10, 1913.

Patented Dec. 16, 1913
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PLATE D

L. E. WATERMAN
HARROW.

APPLIOATIOH FILED APE. 10, 1913..

1,081,918. PatentedDec. 16, 1913.

3 8E£ET3-SHE£T 2.
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One of the front gangs is pivotally connected to one

extension 5 and the other front gang is pivotally connected

to the other extension 5. These pivotal connections ar

near the outer ends of the front gangs. An arched rod 30

is pivotally connected in the rear end of the tongue 1 and

a cross bar 36 is rigidly connected to the rear end of the

rod 30. This cross bar 36 supports a pair of diverging

links 31 at the rear end of each of which is pivoted one of

the rear gangs of the harrow. These pivotal connections

ej

J

\
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arc near llie inner ends oi the rear gangs. Each front

gang of the implement is connected to its tandem rear gang

by a rod 32 extending from a point near tlic inner end oi

llic front gang to a point near the outer end of tlie rear

g'lng.

On each side of the tongue 1 is a segment bracket 8 over

vvliicii moves a hand Ic7'cr 25. Each lever 25 has a com-

mon thumb catch with its respective segment. From the

bottom of each lever a link 27 extends for pivotal connec-

tion with the inner end of one of the front gangs.

It is to be noted that in this Waterman patent we have

two independent sets of tandem gangs, one set on each side

of the center line of the implement, and each having its

own individual hand conlrollcd Ici'cr for adjusting the

angle of the set of gangs contr(^lled by such hand lever.

Waterman conceived of nothing but manual control for

the shifting of the gangs by these levers. In his specifica-

tion (R. 558), lines 84 to 88, he says: "Hand levers 25

pivoted to segments 8 by bolts 26 have common thumb

catch engagements with the segments and a link 27 pivot-

ally connecting their lower ends with the inner bars 35 of

the forward gangs."

Further on in his specification (R. 559), lines 15 to 21,

he says : "To move one set of gangs to an angled position

lever 26 (obviously should be 25) is swung forward,

swinging the front gang by link 27 on its pivot axis and

which by its connecting bar 32 swings the rear gang to an

angle opposite that of the front gang, as the gangs are

pivoted at diagonally opposite ends."
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There is no suggestion and no evidence of intent on the

part of Waterman that his gang adjustnient could l)e or

would l)e accomplished by the relative movements of the

tractive force which, in his instance, would be the horses.

The showing of the drawings clearly indicates hand con-

trol. The specification clearly defines hand control. Fur-

thermore, the structure as shown in the patent without

modification or rearrangement of parts is not capable of

practical or successful use as an automatic tractor con-

trolled harrow nor could all the gangs be simultaneously

angled in equal degree through the relative movements of

the tractor. To accomplish such objective it would be

necessary that the operator grasp both levers 25, one in

each hand, and release the thumb catches and hold them in

that position, while at the same time driving the tractor

forward or backward, as the case may be. It will be obvi-

ous that it would be impossible to perform both operations

successfully since as the operator's hands were engaged

in the manipulation of the levers they could not be useful

in driving the tractor and vice versa. Assuming the at-

tachment of a tractor to the implement, which was neither

intended nor thought of by the patentee, it would be highly

impractical, if not entirely impossible, for the operator to

leave the controls of his tractor, turn backward and reach

over and release both thumb catches and keep a grip on

both levers and at the same tin;e try to manipulate the

tractor to drive it in either a forward or backward position.

Should one set of gangs on one side of the center line of

the implement be moving in a little heavier soil than those

on the other side, it would be further necessary fcjr the

operator to resist the tendency to an unequal movement
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of the gani;s. Those in hard (hit would tend to exert

(^reater pressure aL;"ainst one level" than those in soft rlirt,

with the result that the o])eiator would have to manually

resist the addilional pressure against that corresponding

lever in order to attain an e(|ual adjustment of the gangs.

Assuming further the ahsolute release of hoth thumh

catches on the levers from engagement with their respec-

tive segments and held in such released position hy rings

or the like around the hand gri])s and the operator discon-

tinuing to maintain his gri]) upon the levers, if one set of

gangs on one side of the center line was in hard dirt and the

other on the other side of the center line was in soft dirt,

the levers would vi1)rate relative to each other and no posi-

tive, adequate or ef(ual angling of the gangs could be

assured in cither a forw\'ir(l or backward movement of the

implement.

Another point worthy of consideration is the fact that if

Waterman had intended or had any appreciation of the use

of tractive force to adjust his gangs he would not have

provided his long hand levers which require the operator to

swing with them bodily from one position to the other

—

rather would he have provided a simple pivoted dog releas-

ing lever as in Warne or in the later Killefer device.

Warne's teaching is not that of an independent hand lever

on each set of tandem gangs but is the teaching broadly of

a unitary draft appliance so organized with the draft ele-

ments of the gangs that with the release of the holding-

catch on the draft appliance and the forward and back-

ward movement of the tractor the draft elements will auto-

matically and simultaneously shift and positively adjust

all the gangs at one time and to an equal degree.
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Thus it is clearly established that the Waterman liarrow

as constructed, shown and described and capable of being-

made use of in strict conformity to the drawings and

description of the patent was not intended and could not

be successfully used according to the teachings of Warne.

It is incumbent upon the defendants to show that the

Waterman harrow, prior to the advent of Warne, was

appreciated as capable of being made useful in performing

the functions of Warne to such an extent as to create a

well understood practice capable at any time of being-

resorted to and that it is not something the adaptation of

which to the Warne structure and principle of operation is

incidental, indefinite and fugitive and which is only now,

after Warne has taught how to do it, been hunted up,

seized upon and brought forward merely to meet the

exigencies of the present case. Fillfoil Co. vs. Bishop ct. ah,

supra.

In an efifort to discharge this burden and to add some-

thing to the prior art already considered and discarded by

the Patent Office officials, the defendants built a recon-

structed and reinvented Waterman harrow (R. 602-612)

and staged a demonstration thereof before the Master.

The Reconstructed And Re-invented Waterman Harrow Used
At The Demonstration Cannot Be Made Useful

As Part Of The Prior Art

It will be recognized of course that a local demonstration

of short duration never meets actual field conditions and is

nothing more than a theoretical illustration. The dem-

onstration under these conditions could illustrate nothing

more than is already obvious from the face of the Water-

man patent itself, as we will shortly point out, had the
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PLATE E
HAND LEVEF^S and

HITCH or WATERMAN As
MODIFIED BY DEFENDANTS

Hand ^ripi> on froni

instead of back of levers

Rofchet to replace

Se<5KKien+ 3

Clevis affocHed in

place of loud tonoue

GAM6S IN
HON -WORKING POSITION

Rin6s t^o hold doos reiea&eol

Starting poi.ition of levers

subsfanfially vertical to bring

them nearer fracior.

Levers boiled fooefh&r here

&o they would move

as a unit

GANGS IN WORKING POSPTION
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structure strictly followed the drawings of the i)atent.

However, in staging the demonstration the defendants

were compelled to alter the structure and make an approach

toward the teachings of Warne in order to make use of a

tractor.

In this connection we point out that the reconstructed

Waterman harrow shown by the photographs (R. 601-

612) is not a true reproduction of the structure of the

drawings of the Waterman patent. Drawings of the for-

ward end of the reconstructed harrow are presented

here (Plate E) for the convenience of the Court in

visualizing the changes made. Sawtooth ratchets with

pawls on the levers to lock in only one direction of move-

ment of the levers were substituted for the segment brack-

ets 8 of Waterman which have the thumb catches which

wall lock in both directions of movement of the levers ; the

hand grips for releasing the pawls have been put on the

front of the levers instead of the back as in Waterman.

A clevis has been put on the end of a short stub pole in

lieu of the long pole which Waterman obviously intended

as shown by his broken line on the end of the tongue in

his drawings (Fig. 2, R. 557) and the fact that he provides

the hook 6 for the purpose for the connection of singletrees

used with horse drawn vehicles. When the levers in the

reconstructed harrow are at their extreme limit of move-

ment backward, with the gangs straight, they are almost

perpendicular to the ratchet instead of at a sharp angle

as shown in Fig. 2 of the patent. This was done to bring

them near the tractor which was to be attached to the clevis

during the demonstration. When the demonstration first

started bolts were through the lower ends of the levers at
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the point marked "hnlls" in llic photographs in order lo lie

the two levers tot^ether, and "rin^s" marked as sucli in tlic

photographs were placed over the hand grips on the levers

25 to hold the dogs out of engagement with the ratchets.

'I'he Waterman patent neither shows nor suggests any of

these modifications and additir)ns.

What The Demonstration Of The Reconstructed Waterman
Harrow Showed

The demonstration showed:

1. That l)y 1x)lting the two levers 25 together and hold-

ing the dogs out of contact with the ratchets, by placing

the rings around the hand grips, thereby leaving the links

27 free to move fore and aft, the four gangs could l^e

adjusted relative to each other with the forward and

liackward movement of the tractor, although the snap-

ping back and forth of the long projecting levers 25

under the pull of the tractor would be a highly danger-

ous and impractical practice. But Waterman did not ap-

preciate any such capability inherent in his tractor nor did

he teach or intend to bolt his levers together or to so free

his thumb catches as to gain such action. His patent men-

tions no connecting bolts and no complete freeing of the

thumb catches by rings around the hand grips, or other-

wise. Such possible changes occur to and are seized upon

by defendants uozi', after the advent of the teaching of

Warne. See authorities at pages 42-3 governing this

proposition.

2. When the rings were removed from the hand grips,

but v^nth the bolts still connecting the levers 25, if the

operator wished to angle the gangs it was required that he

leave the controls of the tractor and grasp one lever in each
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hand and hold each dog out of its ratchet, leaving the

tractor to run uncontrolled until the o^ang^s were angled.

This of course would he an impractical and unsatisfactory

procedure under field conditions. Furthermore should the

hand levers happen to lurch forwardly suddenly under the

pull of the tractor they would be quite apt to strike and

injure the hands or arms of the operator. Tt was not so

intended by Waterman nor would it make his harrow

capable of successfully functioning for the purpose of

carrying out the automatic control of Warne. It but

accentuates the fact that the Waterman structure was

essentially intended for and only usable successfully as a

manually controlled harrow.

3. Having angled the gangs under conditions prevailing

under paragraph 2 the operator could return the gangs to

non-working position by movement of the tractor. This,

.

however, could only be successfully accomplished because

defendants had substituted ratchets and dogs for the seg-

ment racks 8 of Waterman. The dogs w^ould snap back

over the ratchets under movement in the backward direc-

tion. Waterman however did not shoW' or intend to use

any such ratchets nor did he need them wnth his manual

control. Here again the defendants have introduced a

teaching of Warne to gain the result. Were this same

operation attempted by the defendants w^ith the segment

racks 8, which lock the thumb catches on the levers against

movement in either direction when the catches are engasfed

with the segment, then the operator would again have to

abandon his tractor controls and grasp each lever and hand

grip and manually hold the thumb catches out of the seg-

ment rack and his tractor would back while entirelv out
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of control, even assuming- the operator could successfully

start to l)ack the tractor and then leave the controls and

then turn hackward and grasp the hand grips of the levers

before the harrow itself was pushed out of place. Water-

man certainly intended no such awkward arrangement and

operation and under field conditions it would be silly to

attempt such an operation. Surely the automatic and prac-

tical control of Warne is not anticipated by any such awk-

ward .and wholly impractical manipulation of the imple-

ment.

4. The above discussions refer to the several operations

with the levers 25 l)olted together, a defendant modifica-

tion, suggested in the light of the Warne teachings and not

remotely suggested by Waterman. Under any of the fore-

going conditions if the bolts connecting the levers 25

together were removed there is no assurance that all the

gangs will angle simultaneously and to equal degree, since

a set on one side of the center line of the harrow might

encounter greater ground resistance than that on the other

side, and being unconnected with the other each might

assume a different angle. Warne teaches and Killefer

follows a structure in which all gangs are automatically

and sinuiltaneously angled in equal degree.

5. In no operation of the harrow in either direction was

there a direct push or pull by the tractor directly against

the gangs to adjust them as is indicated as the second mode

of operation in the Warne harrow and present in the

Killefer harrovv\ The gangs angled in either direction

solely by drag of the soil against the free ends of the gangs.

To say the Waterman patent anticipates the Warne dis-
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closure is ridiculous. It is obvious that it is incapable of

successful conversion to the Warne principles of operation

unless reconstructed in the light of the teachings of

Warne. In other words, it would be necessary to remove

the manual operating levers 25 and rearrange the draft

connections 27 into a reorganized combination, including

the fixed and movable releasably interlocked and relatively

sliding members of Warne. But, w^hen so reconstructed

in the light of the teachings of the patent in suit, the

identity of the structure disclosed in this Waterman patent

is lost and such cannot be then held to anticipate.

This Circuit Court of Appeals, speaking through Judge

Gilbert, has said:

It will not do to say that the Fisher combination
might by a slight modification be made to perform the

same functions. It is to be borne in mind that the

prior art here relied upon consists entirely of patents,

and that when it is sought by means of prior patents

to ascertain the state of the art, "nothing can be used
except what is disclosed on the face of those patents.

They cannot be reconstructed in the light of the in-

vention in suit and then used as a part of the prior

art." Na\lor v. Alsop Process Co., 168 F. 911, 94
C. C. A. 315; Prey v. Marvel Auto Supply Co., 236
F. 916, 150 C. C. A. 178;

/. A. Molir & Son i'. Alliance Securities Co.,

14 F. (2d) 799-800,

and in the same opinion on the same page the Court says:

And the presumption that a patented combination is

new and useful and embodies invention has added
force where, as here, it appears that the patents relied

upon as showing anticipation were considered by ex-

pert patent office officials. While their judgment is

not absolutely binding on a court, it is entitled to great
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weight and is to be overcome only by clear proof that

they were mistaken and that the combination lacks

patental)le novelty. Pairbanks v. Stickney, 123 F. 79,

59 C. C. A. 209; Hale & Kilburn Mfg. Co. v. Oneonta,

C. & R. S. Ry. Co., (C. C.) 129 F. 598; MacClemmy
V. Gilbert Corset Co., (D. C.) 221 F. 73; New Jersey

Wire Clofli Co. v. Buffalo Expanded Metal Co.,

(C. C.) 131 F. 265.

Our Supreme Court has said

:

It is not sufficient to constitute an anticipation that

the device relied upon might, by modification, be made
to accomplish the function performed by the patent

in question, if it w^ere not designed by its maker nor

adapted, nor actually used for the performance of

such functions.

Topliff V. Topliff, 145 U. S. 156-161.

The Waterman patent is so o1)viously a manually con-

trolled tandem harrow, and it is further so oljvious that

the patentee never adapted it or actually used it to perform

the functions of the Warne type automatic harrow, thai

irrcspecfii'c of the so-called dcnioiistration, it comes well

within tlie rule stated by the Supreme Court in the well

known case of Topliff i\ Topliff, supra.

Also sec Slcelly Oil Co. v. Uuii'crsal Oil Products Com-

pany, 31 F (2d) at page 431, where the Circuit Court of

Appeals for the Third Circuit said

:

Inferences as distinguished from disclosures, espe-

cially when drawn in the light of after events, cannot

be accepted as a basis of anticipation.

A patent relied upon as an anticipation must itself

speak. Its specification must give in substance the

same knowledge and the same directions as the specifi-

cation of the patent in suit.
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The Waterman patent and the reconstructed Waterman

harrow therefore added nothing to the prior art effective

against the scope of the Warne claims and the Master has

rightly found, in his Report (R. 246), that the Warne

structure was distinguished from Waterman, just as the

Patent Office found, by allowing the Warne claims, that

Warne was distinguished from LaDow^ and others of rec-

ord, including Waterman.

What Waterman showed was nothing 'but a hand ad-

justed harrows His patent does not describe the results

as sought by Warne; does not set forth any construction

adaptable to have a function for producing that result and

his machine is not designed for nor capable of producing

the ends of the Warne invention.

Referring to the reconstructed Waterman harrow

(Def. Ex. Gl-6), the Master states in his Report (R. 245)

''that a full sized harrow built zvifli reasonable fidelity to

the specifications was demonstrated during the trial." The

numerous changes that were required to be made in this

harrow have been herein set forth and were made solely

in an attempt by the Defendants to impart to this harrow

the new function of the Warne harrow and constituting

the basis for the patentability of the latter.

The Master further states in his Report (R. 246) that

"It is evident that changes in the location of the levers or

in the form of ratchet to adapt it to the tractor operation

could be made use of by ordinary mechanical skill." This

statement is not correct since other changes would have to

be made as we have pointed out. If such a statement,

taken broadly in respect to the term "tractor operation"
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were true, it lias no ])ertinence here since tlie Waterman

harrow, as tlius reconstructed with such changes, would

not meet the particular inventir)n of Warne as set forth in

the claims in issue.

It becomes clear therefore that Warne introduced to the

art a tandem disk harrow novel in structure and principle

of operation. Having a proper understanding of the dis-

closure of his patent, Warne stands forth as the originator

of the automaiic draft operated tandem disk harrow and

the Warne patent claims must be construed in that Hght.

Some of the advantages of the Warne construction are

recognized in the Master's Report where he states:

"However, Warne is an improvement over Water-
man. Warne applies the draft power for angling

directly to each gang, his interlocking of the movable
and fixed members does away with levers and his

releasing means is more readily handled by the opera-

tor." (R. 246.)

"No prior art references disclose a harrow which
anticipates the automatic angling features of Warne."
(R. 245.)

To this should be added that the principle of application

of draft force to the gangs through the medium of inter-

connected draft connections movable relatively to each

other gives immediate, certain and equal angling movement

thereto controllable at all times by the operator from his

position on the tractor, as distinguished from the loose,

unbalanced and unequal gang response of a drag operated

harrow of the LaDow type, controllable only by manual

insertion and withdrawal of pins at each gang, and requir-

ing the operator to leave his seat on the tractor and manip-
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ulate these pins each time an adjustment is to be made in

either direction.

Thus the Master's Report conckisively supports Plain-

tiff's contention that the Warne structure patentably de-

fines from the Waterman struciure and from hke harrows

by defining that the fixed and movable draft connections

of Warne are so connected as to be operable by the forward

and backward movement of the tractor to automatically

and simultaneously angle the gangs, as against the manual

operations previously necessary to angle the gangs, and

which could not be carried out without stopping the tractor

and getting ofiF and setting the gangs by hand, and then

getting upon the tractor again, and in which the angling-

action is difficult, slow and laborious.

The objective of both Warne and Killefer, as stated in

their patents, was to effect the automatic and controlled

angling of the gangs by the movements of the tractor with-

out the necessity of the operator having to leave the trac-

tor. (See Warne Specifications, Page 1, Lines 19 to 45,

R. 334; and Killefer Specifications, Page 1, Lines 20 to 38,

R. 346.)

The very distinctions which the Master points out in

the above quotations from his Report as distinguishing the

Warne harrow are present in the Defendant's harrow.

There is not a single instance in the prior art v.here the

angling of the gangs of a tandem harrow may be controlled

through the medium of the tractor movements and without

the operator leaving the seat of the tractor. Warne pro-

duced the first tandem harrow that could be so controlled.

While recognizing the novelty of Warne's structure and
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llic validity of the Warnc patent, the Master has failed to

recognize the true position of the Warne patent as a

pioneer in its class of machines and has erred in his con-

struction of the Warne patent claims by, in effect, reading

into them specific restrictions, not intended nor warranted

1)y the plain meaning of the generic phraseology in which

they are drawn, in order to arrive at a finding of non-

infringement by Defendant's structure. In International

Banding Machine Co. vs. American Bander Co., 9 F.

(2d) 606, 608, (C. C. A., 2nd. Cir.) the court expressed the

doctrine ])crtinenL here, in the following language:

''It is the duty of the court to read a claim in the

light of the entire disclosure of the patent as a whole.

It will interpret an expression positively recited in the

claim as satisfied by any suitable instrumentality

capable of performing the stated function success-

fully, unless, by so doing, violence to some other patent

may be committed. It should never interpret a posi-

tively recited generic expression as limited to the pre-

cise instrumentality disclosed by the patent, except

v.'here such narrow interpretation is necessary to dis-

tinguish the claim from the prior art."

The Master's error in failing to accord the Warne patent

claims any range of ecjuivalents for the particular structure

disclosed in the patent is evidently due to his failure to

realize the difference in principle of operation between the

tandem disk harrows of LaDow and of Waterman and the

Warne harrow.

The Master, while perceiving the structural improve-

ments in the Warne harrow, fails to perceive the pat-

entably new principle of operation involved there. He

fails to see that the features he recites as distinguishing

the Warne harrow when he says, "Warne applies the draft
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power for angling directly to each gang, his interlocking

of the movable and fixed members does away widi levers

and his releasing means is more readily handled by the

operator" distinguish it as the first automatic tractor oper-

ated tandem disk harrow and include a new combination

providing a new and better mode of operation for tandem

harrows. Having thus erred, the Master proceeds to

analyze the Warne claims from a wrong point of view.

He sees in their language nothing more than definitions

of Warne's specific structure and for prior art in alleged

support of his unwarranted restriction of the Warne

claims he adopts combinations of prior patents such as

were definitely set aside in the Law Examiner's deci .on,

above quoted from, as not suggesting the Warne invention

during prosecution of the Warne patent in the Patent

Office. The influence of such combinations of prior art

patents on the Master's restriction of the Warne claims

is evidenced where he states, (R. 250) : "In adapting their

harrow to tractor operation the defendants were free to

use the draft y^rce to angle the front gangs and to arrange

the draft means so that the angling could be controlled.

The old harrows of LaDow and Clark suggest in a crude

way the manner in which this could be done. An examina-

tion of the Waterman harrow (Defendant's Exhibit F-21)

discloses that the connection between the front and rear

gangs by bars 32 is the same as the connection between

the front and rear gangs in the defendant's structure

through the bars 45. The relative movement of front and

rear gangs in the defendant's harrow is similar to that in

the Waterman structure." And again (R. 252) : "It has

been previously pointed out that the use of the draft force
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lo anj4"lc liie gangs of a liarrow is not new and tlial tlic

particular arrangement of gangs and draft means used

l)y the defendants have l)een used in prior structures sucli

as the Waterman harrow."

In so holding the Master contravenes the judgment of

tlie Patent Office, ignores tlie plainly broad terms of the

Warne claims and denies the well known principle of

patent law that the mere fact that the various elements of

a combination are old will not anticipate a claim to the

combination, for the Master is, in effect, citing anticipa-

tion for the broad terms of the Warne claims so that he

may read restricted interpretations into them.

The true definition of what constitutes Anticipation in

prior patents has Ijeen clearly defined by the Circuit Court

of Appeals for the Eighth Circuit, as follows:

"... and it is no defense to a claim of an infringe-

ment that one or more elements of a patented combina-

tion, or one or more parts of a patented improvement,

may be found in one old patent or publication, and
others in another, and still others in a third. It is

indispensable that all of them, or their mechanical

equivalents, be found in the same descri])tion or

machine, where they do the same work by substantially

the same means. (Citing authorities.) The combi-

nation of the first claim of this patent was novel; it

does not appear in any prior patent or publication; it

marked a distinct advance in the art, a step toward the

perfected combination of Froslid's second patent

which no mechanic with all the references now^ cited

before him had ever taken; and this record is far from
makino- it clear that the findino-s of the Commissioner
of Patents and of the court below that it evidenced

invention, which are presumptively correct, were
erroneous in law or mistaken in fact.''

/. L. Ozvcns Co. v. Tiv'ui City Separator Co., 168

F. 265, 266.
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The narrow view of the Warnc invention adopted by

the Master resuUs in his construino- the claims as defininfr,

and Hmited to, draft connections directly connecting the

draw-head 18 with each of the four gangs. It is obvious

upon reading of the claims that they are not so limited.

The Master then states that "The Killefer harrow has no

connection from the draft device to the rear gangs."

(R. 252.) He can only mean direct connection as there is

obviously a connection between the slidable member 23 and

each rear gang 2, in Killefer, through members 21, 1 and

45. As the claims do not recite direct connection, the

Master's conclusion of non-infringement is clearly error.

The Master also states (R. 249) in comparing the

Warne harrow with the Killefer harrow that in respect to

the latter the "force in angling is applied solely to the front

gangs, there being no movable draft member attached to

the rear gangs." Taken literally, of course, this statement

is a mistake, since the members 45 of the Killefer construc-

tion serve to exert draft upon the outer ends of the rear

gangs when the tractor and harrow are moving forward,

and Defendant's prior patent No. 1,487,412 (Def. Ex. I,

R. 624) definitely described corresponding members in

such patent as draft members 36, as does Defendant's Ex.

B, R. 319; note the words "Draw Bars" on the elements 9

in this Exhibit.

In the next sentence the Master states that the rear

gang angling force is transmitted from the front gangs

when they are turning into angle, as a further characteri-

zation of the difiference between the Warne and Killefer.
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From this sentence it would appear that lie means that

Killefer discloses no movable member attached to the rear

gang and a(lai)ted to effect the angling thereof by draft.

/I>y the expression "draft" the Master may mean the for-

ward pulling action of the tractor. Even the statement thus

limited in meaning is not correct with respect to the de-

fendant's harrow, since the draft action of the members 45

upon the rear gangs, while the tractor and implement are

moving forward, are necessary to the adjustment of such

rear gangs in their intended angled position, due to the fact

that if these meniliers were omitted the rear gangs would

float back uncontrolled under the force exerted against

the disks by the drag of the soil.

The Master Was Not Warranted In Reading Limitations Into

The Broad Claims

A reference to a few leading authorities will demon-

strate that the Master was not warranted in reading into

the plain language of the claims the limitations which he

did. (Iiifcniatioual Banding Machine Co. vs. American

Bander Co., 9 F. (2d) 606, supra; page 608.)

In Smokador Mfg. Co. "c's. Tubular Products Co., 27 F.

(2d) 948, 950, the Court, citing the above case, said:

"None of the claims of the patent in suit is limited

to a glass receptacle, nor, in fact, to a receptacle of

any material, and this limitation should not be read

into the claims, except where such narrow interpre-

tation is necessary to distinguish the claims from the

prior art."

In the Sixth Circuit the Appellate Court, in the case of



— 52—

Parrington vs. Hayzvood, 35 F. (2d) 628, 630, stated the

rule as follows:

"In a combination patent the different elements

making up the complete device may be claimed in such

number and in such varying combinations as the in-

ventor considers necessary for his protection, provided

always that when thus claimed the patentee in such

instance discloses a complete, new, and operative com-
bination. This is carefully analyzed and pointed out

in the decision of the court in Scaife & Sons Co. vs.

Falls City Woolen Mills, 209 F. 210, 214. When the

inventor so chooses his own language in describing

his invention the court is not justified in reading into

any unambiguous claim an element not included

therein. Each claim must stand or fall and the ques-

tion of infringement be decided upon the language

used and the elements disclosed as in combination by
that claim." (Italics ours.)

In our own State the Court for the Northern District,

in the case of Alliance Securities Co. z's. J. A. Mohr &
Sons, 14 F. (2d) 793, at Page 799, said:

"It is clear that the unambiguous claims of a patent

are to be interpreted according to the meaning of their

own terms, and are not to be controlled or limited by
any representation made in argument as to the scope

of the invention of the features wherein it differs from
the prior art."

This latter case was affirmed on appeal. ( See /. A. Mohr

& Son vs. Alliance Securities Co., 14 F. (.2d) 799.)

The Master Overlooked The Fact That Another Group Of
Claims Already Contained The Limitations He

Read Into The Broad Claims

The Master entirely overlooked the proposition that the

exact limitations he read into the claims declared on here
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arc to be found in another group of claims, to-wit : 9 to 22,

inclusive, particularly 14 to 22. Claim 9 Cfjutains the limi-

tations almost word for word as the Master attempts to

read them into tlie hroad claims. Claim 9 (R. 338) reads

as follows

:

"In a tractor drawn double disk harrow, front and
irear units, front and rear pivoted disk ganj^s on said

units, and a relatively movable draft a])pliance pro-

vided with draft bars connected to the inner and inter-

mediate portions of said front and rear disk gangs,

respectively."

Claim 14, in substance, defines the "sliding draft mem-

ber", in line 3, and "draft bars pivotally connected to said

draft member and to the inner end pivoted portions of said

front and rear disk gangs respectively."

The reading of the other claims of the group will also

make it clearly apparent that they all contain direct expres-

sion of the limitations inserted into the broader claims by

the Master.

It being thus demonstrated that the patent already con-

tained claims of limitation, it is a well established prin-

ciple of law that the Master was not warranted in any way

in reading these defined limitations of the narrower claims

into the broader claims.

This Circuit Court of Appeals for the Ninth Circuit

early established this doctrine in the case of Los Angeles

Art Organ Co. vs. Aeolian Co., 143 F. 880, where at Pages

885-6, the doctrine was laid down as follows

:

"The claims of a patent should be construed, where
they reasonably may be, to cover the entire invention

of the patentee; and where a patent contains several
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claims, some of which arc Hmitcd to details, the others

are, prima facie, not to he restricted hy insistinf^ that

they contain, as necessary elements, the particulars

which are specifically covered elsewhere. The general

rule is, as stated hy the court in Risdon I. & L. Works
vs. Trent (C. C.) 92, Fed. 375, 388, that 'Infrino-e-

ment cannot be avoided by reading into a broad claim

of a patent specific devices claimed in narrower claims

of the patent.' See, also, Mast, Poos & Co. vs. Demp-
ster Co., 82 Fed. 327, 333, 27 C. C. A. 191 ; Bresualian

vs. Tripp G. L. Co., 102 Fed. 899, 43 C. C. A. 48."

In National Tnbe Co. vs. Mark, 216 F. 508, at Page 521,

the Circuit Court of Appeals for the Sixth Circuit enunci-

ates the same doctrine, thusly

:

"Where a patent contains both a broad and a nar-

row claim and suit is brought on the broad claim, we
cannot construe into it a limitation not therein ex-

pressed, but which is expressed in the narrower claim

and by which alone one is distinguished from the

other. To do so would be making over the contract

between the public and the patentee."

The same Court in a later decision, J^eneer MacJiincry

Co. vs. Grand Rapids Chair Co., 227 F. 419, at Page 425,

again says

:

"It is evident, moreover, that the claims in suit are

broader than they would have been if the element of

'housing' had been included in them, as it was in some
of the claims not in suit, especially if 'means for heat-

ing said housing' had also been included as claim 13

specified; and to constrtie into any of the contested

claims a limitation they do not contain would be un-

warrantably to change the contract entered into

through the issue and acceptance of the letters-

patent."

We submit, therefore, that when the Warne patent is
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given the scope Ici^ally due it and the claims declared on

are construed in the generic sense in which they were

drawn, there can be no doubt of the infringement by de-

fendant's construction, wliich will now be further con-

sidered. Having in mind that the Warne principle of

operation by draft power through the medium of the com-

bination and organization of the relatively fixed and mov-

able draft connections with each other for control and

operation through the relative movements of the tractor, is

the primary subject-matter of claims 1, 2, 5, 23, 24, 26, 29,

and 31, it is only necessary to establish now that the

Killefer construction embodies the principle of operation

of the Warnc iincntion and is a true automatic tandem

disk harrow, so organized and controlled. Or, as ex-

pressed in the definition of the Warne principle of opera-

tion given above, the Killefer harrow can be readily seen

to embody means for transmitting movement of the tractor

simultaneously and equally to the gangs and converting

that movement into a gang angling force through the

medium of draft connections flexibly conned ing the gangs

and movable relafkrly to each other and so organised

together as to be effectively controlled by the operator from

his station on the tractor, and operated by the relative

movements of the tractor.

There Is Identity Of Essential Mechanical Substance And
Function Between The Harrows Of Warne And Killefer

It is clear that there is substantial identity between the

essential mechanical construction of the structure of the

patent in suit and of defendants' structure and there is

identity between the two as to function and the operation

of the parts. Both the Warne and Killefer harrows func-
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tion subslantially the same as to the essence of the inven-

tion, i. e., by the relative movement of the draft connections

imparted through the relative movement of the tractor the

angularity of the tandem gangs is adjusted and controlled.

Defendants have somewhat altered the arrangement of

their pivot points and the elements of their draft connec-

tions whereby to change the exact and specific form thereof

from that shown in Warne but by so doing they have in no

sense escaped identity of the structure and function of

Warne. By such arrangement of pivots and their ar-

rangement for connecting the draft power to the draft

connections they have contrived to angle the disks and

again straighten them by relative movements of the tractor

the reverse of those show-n by plaintiff. We shall how-

ever shortly show how either the Warne and Killefer har-

rows may be reversed as to movement by a very simple

reversal of parts.

The Warne Principle Is Present In The Killefer Harrow

To determine the presence of the Warne principle in the

Killefer harrow it is only necessary to regard the "fixed"

draft connections 17, 14, 13 to the front gangs and the

similar connections 41, 43, 42 to the rear gangs of the

Killefer patent No. 1,619,208 (R. 343-5), illustrating the

defendants' structure, as anchored or fixed against move-

ment fore and aft. Backward or forward movement im-

parted by movement of the tractor to the draft head com-

posed of angles 23 and clevis 39 will then be transmitted

through the movable draft connections 21 to the front

gangs, and through the front gangs to the movable draft

connections 45 to the rear gangs. If the draft head move-
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ment is forward on fixed iiicin1)er 17 llic gangs will be

positively swung on their i)ivots on the fixed connections

41, 42 to the position shown in Fig. 1 of the patent, or to

any intermediate angle selected through the control

mechanism shown in Fig. 4 of the patent. Reverse move-

ment of the draft head will, of course, cause opposite

movement of the gangs. The parts and change of position

between the "relatively longitudinal fixed and- movable

draft connections" are clearly shown by the colored figures

of the Killefer patent drawings and as shown on Plates

A and li at the end of this brief.

The Warne harrow has the head 18 slidable over

the stub pole 3. The Killefer harrow has its member

17 slidable within the slide frame (equivalent of the

stub pole) 20, but such sliding movement will per-

mit the relative adjustment of the parts just as well

whether parts slide within or over the stub pole. If

the function of the slot 19a is not taken advantage

of the Warne harrow^ would normally angle the disks

w^ith the backing action of the tractor since the mem-

bers 20-19, 18, 29 and 30 would positively push on the

inner and outer ends of the front and rear pair of gangs

respectively and the members 3, 1-2, 5-8 and 16 would

slide forwardly, the form of the ratchet 22a and pawl 27

(Fig. 7) permitting of this action. As long as the pawl

then remained engaged the gangs would remain angled

with the forward draft of the harrow. To straighten the

gangs the pawl 27 is released froni locking engagement by

the pull of t4ie lever 28 and then the forward pull of the

tractor would reverse the above motions and the gangs

will straif^iUen. If the function of the slot 19a is taken
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advantage of, I hen the plaintiff can back to a position to

set a desired angle and then angle the gangs through a

forward pull by allowing the pin 18a of the head 18 to

move through the slot 19a, this being an added advantage

in Warne's construction but not affecting the main prin-

ciple of operation.

Defendants normally angle the disk gangs with a for-

ward pull of the tractor and straighten with a backing of

the tractor, this being accomplished by a relative movement

imparted to the draft connections of the gangs. The

operator, from the tractor seat, pulls on the cable 48 which

causes the lever 31 to release the pawl 29 from the ratchet

teeth 30. The frame 20-23 being connected as a rigid part

of the clevis 39 is pulled forward with the forward move-

ment of the tractor, and slides over the member 17 which

remains fixed so that with the relative movements of the

draft connections organized between the gangs to these

members, the gangs are angled as above distinctly pointed

out. The pawl 29 is then allowed to engage with the

ratchet teeth 30 which locks the part in angled relation as

long as the harrow continues to move forward. Reverse

movement of the tractor pushes against the clevis 39 and

the parts 20-23. The escapement action of the pawl 29

allows the member 17 to slip through the member 20-23 as

the parts 39, 20-23 move backward and thus the gangs

through the medium of the draft connections are straight-

ened, as above. See Fig. 2 of the patent drawing R. 345.

The above movements can be very easily reversed by

both plaintiff and defendants by a simple reversal of parts

and without change of structure or function. Plaintiff

need onlv to turn the rack 20 over to the other side of the
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]Mnion 24 and connect the tractor to the nieinber 3 instead

of to the nienil)er 30^ as shown hy the sketch IMate F; and

PLATE F

WARNE STRUCTURE AS IS

.3

/9 21 20a "20

Warne structure showing rack 20a turned
to opposite side and clevis 20 connected to

stub pole 3 instead of bar 19.

o a a a.
ZOa

On releasing ratchet pawl on shaft 21

gangs move from straight to angled posi-

tion when clevis 20 is pulled forward. On
backing clevis 20 gangs are straightened.

plaintiff would then angle with a forward pull and

straighten in backing the same as defendants now do.

Conversely defendants would need only to reverse the

locking position of the ratchet rack 30 and the pawl 29

and connect the tractor to the member 17 instead of to the
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member 23, as per sketch Plate G; and then the gangs of

defendants would be angled in backing and straightened

PLATE G

KILLEFER AS IS

,2e fo j^ p 3d

25 30 37

Killefer with direction of teeth 30 reversed
and clevis 39 removed from 23 and con-
nected to 26.

1 ^>~3'.

31 23 30 26

On backing clevis 39 and part 26

gangs will angle; on forward pull

gangs will straighten.

26 30
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with a forward pull as docs Warnc in the disclosure of the

patent.

It will he apparent therefore that this reversal of parts

and numhers has no mechanical significance and confirms

the fact that the two structures have full mechanical

identity.

Both the harrow^s of plaintiff and defendants comprise

front and rear units, defined particularly in claims 2 and

5 of the Warne patent. No prior patent sliozus or suggests

the specific consfructiou of these elaiiiis but zvhich is coni-

luou to both the JVanie and Killefer harrows. The Master

failed to distinguish or discuss this particular structure.

Each unit consists of a normally alined pair of tillage

gangs maintained in a fixed spaced relation hy a frame or

bar (these terms referring to equivalent structures in the

patent description of both harrows). Thus in the patent

in suit we have the front unit comprising the two tillage

gang frames 9 connected and maintained in spaced rela-

tion by the bar 1, and we have the rear unit comprising

the two gang frames 12 connected and maintained in

spaced relation by the frame 13. In the Killefer structure

we have the front unit comprising the two gang frames 1-1

connected and maintained in spaced relation by the front

bar 44 (See dravv^ng the Killefer patent, R. 345 and speci-

fication, page 2, lines 125 to 128 inclusive, R. 347). We
also have the rear frame unit comprising the two gang

frames 2-2 connected and maintained in spaced relation

by the rear bar 44.

It will therefore be apparent that the elements 1 and 13

of the plaintiff" and the two elements 44 of defendants are
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identical in function in the maintaining of the spaced rela-

tion of the pairs of gang frames of the front and rear

units, and a perusal of the drawings of hoth structures will

show that there is a displacement or relative movement of

the same with respect to each other, as the gangs are

angled.

Defendants' position of these members is slightly dififer-

ent from that of plaintiff in that the defendants have

located their front element 44 closer to the axial line of the

gang frames and have their rear member 44 advanced

forwardly and connected to the gang frames by toggle

links. Plaintift''s front member 1 is advanced forwardly

of the axial line of the gang frames whereas its rear mem-

ber is arranged substantially along the axial line. It will

be quite obvious that the member could be placed at various

points in front of, axially, or to the rear of the gang frames

and still perform identically the same functions, it only

being necessary to provide for the lateral shifting of the

connecting points as the gangs are angled if these members

are placed ahead or to the rear of the axial line of the gang

frames. Defendants provide for this by the slots in the

ends of the front member 44 and by the toggle links con-

necting the outer ends of the rear member 44. Irrespec-

tive of their position their relative movements and dis-

placement would be identical as the gangs were angled.

The mechanical significance of the ratchet 22a with the

pawl 27 and operating lever 28 of Warne and the function

thereof in the operation of the harrow^ is identical with the

mechanical significance and function of the ratchet 26,

pawl 29 and lever 31 of Killefer. Plaintiff's elements in

this regard are positioned at a slightly different point in
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order to cnal)lc liiiii to use the additional feature of the

hand wheel control not used by Killefer in conjunction

with the automatic ratchet and lever control. The fact

that Killefer has shown no means for hand adjustment is

of no moment since the claims relied upon do not define

this hand structure nor are they limited thereto in any

way, these features being- covered by the other claims, of

the Warne patent ; not at issue in this action.

From the foregoing analysis of the two structures of

plaintiff and defendants it must be apparent that except

for mere colorable variations in the arrangement of pivot

points and the positioning of some of the parts there is

substantial equivalency and identity of mechanical sub-

stance between the two and positively, identical function

and result.

The Warne draft actuated principle of simultaneous and

equalized gang operation is accordingly inherent in the

construction of the Killefer harrow and, that being so, the

differences in construction from Warne, the reversal of

Warne's manner of swinging the gangs, and the fact that

Killefer has modified, or even improved on the Warne

construction to an extent meriting patent protection, are

all without significance in patent law insofar as the ques-

tion of infringement is concerned.

"The court will look through the disguises, however
ingenious, to see whether the inventive idea of the

original patentee has been appropriated, and whether
the defendant's device contains the material features

of the patent in suit, and will declare infringement

even when these features have been supplemented and
modified to such an extent that the defendant mav be
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entitled to a palcnt for the improvement."

—

Crown
Cork Co. vs. Aliimiiinm Stopper Co., 108 Fed. 845,

866, (C. C. A. 4thCir.)

The application of the Warne patent claims declared on,

to defendant's structure, will now be made in detail. Hav-

ing in mind the principle of operation they are meant to

clothe in terms of structure, there can be no question that

they define defendants' structure and are therefore in-

fringed. Claim 1, from the group of claims covering the

broad concept "1" heretofore defined on page 25 and or-

ganization A, page 27 of this brief, will be applied, element

by element, to plaintiff's patent structure and the defend-

ants' structure, side by side, to illustrate the close corre-

spondence existing in each for what is claimed.

Claim 1

(1)—a plurality of till-

age gangs arranged in

front and rear pairs.

(2) relatively longitu-

dinally fixed and mov-
able draft connections
flexibly connected to

the inner and interme-
diate portions of said

front and rear pairs of

gangs.

(3) means for actuat-

ing the movable con-
nections by the for-

ward draft on the im-
plement for angularly
adjusting the gangs.

Warne
(1) Tandem pairs of

gangs.

(2) Fixed connections
5, 8, flexibly connected
to the intermediate
portions of the front

gangs. Movable con-
nections 29, flexibly

connected to the inner

ends of the front
gangs. Fixed connec-
tions 16, flexibly con-
nected to the inner

ends of the rear gangs,
and movable connec-
tions 30, flexibly con-
nected to the interme-
diate portions of the

rear gangs.
(3) Slidable draft de-

vice comprising 20, 19,

18, connected to the

movable draft connec-
tions 29 of the front

pair of gangs and con-
nected to the movable
draft connections 30 of

the rear pair.

KUlefer
(1) Tandem pairs of

gangs.

(2) Fixed connections
17, 14, 13 flexibly con-
nected to the inner
ends of the front
gangs. Movable con-
nections 21, flexibly

connected to the outer
ends of the front
gangs. Fixed connec-
tions 41, 43, 42, flex-

ibly connected to the
inner ends of the rear

gangs. Movable con-
nections 45, flexibly

connected to the inter-

mediate portions of the
rear gangs.

(3) Slidable draft de-

vice comprising 23, 24,

39 connected to the

movable draft connec-
tions 21 of the front
pair of gangs and con-
nected to the movable
draft connections 45 of
the rear pair of gangs
through the members
21 and the front gang
frames.
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Positive Transmission Of Tractor Movement To The Gangs

Another dislinctivc fealurc of Warnc's invention as

outlined under ])ara!^"iaph designated "2", page 26 and "B",

page 27 of this hricf, is the capacity, inherent in Warne's

draft means, for transmitting the draft force derived from

the movements of the tractor with respect to the harrow

directly to the gangs through the movable draft connec-

tions. This takes place when the gangs are in working

or angular position, as in Fig. 2 of the Warne patent, and

they are moved to less angular, or to straight position as

in Fig. 1, by the operation described in the paragraph be-

ginning at line 72, page 4, of the patent (R. 337). In that

operation the members 18, 19 and 20 are positively pulled

forward by the tractor, as one element, as the tractor is

advanced in relation to the harrow. This movement of

the head 18 carries with it the movable draft connections

29 and 30 and the gangs are thus all positively swung on

their pivots on the fixed draft connections. This principle

of direct draft transmission to all the gangs is employed

by defendants to both angle and straighten the gangs.

Claims 26 and 29 here relied on are directed to structure

embodying that principle of operation. Claim 29 also

includes the variable feature set forth under foregoing

paragraph "3", page 26 and "C", page 27, and capable of

association with either of the previously described features

of invention. Taking this claim, it reads on defendants'

harrow as follows

:
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Claim 29

(1) A tractor drawn till-

age implement
(2) A plurality of tan-

dem tillage gangs
(3) Relatively fixed and
movable draft connec-
tions

(4) Flexibly attacbed to

said gangs

(5) Means for adjusting
the movable draft con-
nections through the

movements of the trac-

tor relative to the im-
plement for moving said

gangs in variable rela-

tive angular positions to

each other

Warne
(1) Disclosed as
tractor operation

(2) Obvious

for

(3) Fixed connections 5,

8 and movable 29 at

front. Fixed connec-
tions 16 and movable 30
at rear.

(4) Eacli gang pivoted
to a fixed and a movable
draft connection

(5) Slidable draft de-
vice comprising 20, 19,

18 connected to the
movable draft connec-
nections and controll-

able as to degree of

movement desired by
parts 20a, 24, 21, 22a, 21
and 28, which slidable

draft device is movable
by moving the tractor

with relation to the har-
row

Killefer

(1) Disclosed as
tractor operation

(2) Obvious

for

(3) Fixed connections
17, 13 and movable 21
at front. Fixed connec-
tions 43, 41, 42 and mov-
able 45 at rear.

(4) Each gang pivoted
to a fixed and movable
draft connection
(5) Slidable draft device
comprising IZ, 24, 39,

connected to the mov-
able draft connections
and controllable as to

degree of movement de-
sired by parts 26, 29, 30,

31 and 48, which slid-

able draft device is mov-
able by moving the trac-

tor with relation to tlie

harrow.

In the structure and principle of operation defined in this

claim and claim 26, Warne stands forth as the originator

of the direct draff operated tandem disk harrow. With

this mode of operation the movement of the tractor acts

to positively swing the gangs and adds the advantage of

that action to the advantages of simultaneous and equal

distribution of draft force to the gangs, previously set

forth as forming his broadest concept. Such direct trans-

mission of the tractor movements, obtains the application

of power to the gangs independently of the drag force on

the disks, and assures quick movement of the gangs on

their pivots, irrespective of harrow travel, and can be

availed of to almost instantly effect gang movements.

In the LaDow patent and in the reconstructed Water-

man harrow, the angling of the gangs is effected solely by

the drag of the soil against the disks. There are no means

or organization present where the direct pull of the tractor
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can he diiectly effective to direclly pull llic Jiangs into

ang'le. In such hcirr^ws the angling can he effected only

hy translative movement of the harrow itself; while in

Warne this action is independent of the translative move-

ment. Thus the gangs can he angled by the tractor while

the harrow is standing still. The great advantages of such

a capacity in tractor harrows is that full advantage is

taken of the high speed of travel of the tractor by enabling

a (|uick and i)ositive change of angling to be effected by

the i)owcr of the tractor while the tractor and implement

are in motion. 'J'he ordinary tractor travels at an average

speed (^f three and one-half to four miles per hour as com-

pared with a speed of from two to two and one-half miles

per hour with horses. Warne's principle enables this

factor of high speed to be utilized to full advantage.

Thus, in an exemplification of the action of this principle,

if the harrow is bogged in soft or gummy soil, the gangs

may be positively straightened, so that the harrow may

then be readily released from the soil, this action being

effected by forward pull in Warne and by backing in the

defendants' harrow.

Control Of Harrow

Under paragraph "4", page 26 and "D", page 21 of this

brief, another feature of Warne's invention is set forth.

This is its capacity for control from a location removed

from the harrow. This principle is covered in claim 46

relied upon and is present in the construction of defend-

ants' harrow as is evidenced by applying that claim to the

Killefer harrow.
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Claim 46

(1) Front and rear units

(2) Angularly adjust-
able disk gangs on said

units.

(3) means to which
power is adapted for ad-
vancing said harrow
(4) means operatively
related to said first men-
tioned means and to said

gangs. . . . wliereby the

draft power may be util-

ized to adjust the gangs

(5) Controllable from a

distance

Warne
(1) Members 1-2 at

front, 13 at rear

(2) Obvious

(3) member 20

(4) Slidable member 19

to which 20 is secured.
The connections from
19 to the gangs through
18, 29 and 30. The co-
operating relatively
fixed connections. The
rack 20, pinion 24, shaft

21, ratchet 22a, pavvl 27b
and pawl operating lev-

er 28

(5) Lever 28 is position-

ed to be reached from
the operator's station on
a tractor.

Killefer

(1) Members 44, front

and rear

(2) Obvious

(3) member 39

(4) Slidable bars 24 to

which 39 is secured. The
connections from 24 to

the gangs through 21

and 45. The co-operat-
ing relatively fixed con-
nections. The rack 26,

pawl 29, lever 31, and
lever operating cable 48.

(5) Cable 48 extends to

the operator's position

on a tractor.

The foregoing claims 1 and 29 are examples of the gen-

eral subject-matter defined in terms of varying scope

through the claims now relied upon with the exception of

claim 46 directed to the feature of remote control. The

means for attaining variable simultaneous and equal ang-

ling movement of the disk gangs of a tandem disk harrow

are shown, by consideration of the terms of claims 1, 2, 5,

23, 24 and 31, to be the same in defendants' construction

as in the claims of the Warne patent; the capacity for

direct transmission of tractor movements to the gangs

covered in claims 26 and 29 is also in defendants' harrow

;

the same principle for obtaining variable disk gang angles

included in claims 29 and 31 has been shown to be in

defendants' construction as in Warne's, and Iwth Warne

and Killefer have the remote control covered by claim 46.

It is accordingly seen that defendants' harrow organiza-

tion accomplishes the same results by use of the same

means as those described bv Warne. Use of a re-arran"ed
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organization ncvcrllicless remaining within the scope of a

patented conihination will not avoid infringement where

the principle of operation covered by the patent is adopted,

and where, as here, every essential element of Warne's

invention is found in the combination used by defendants.

The analysis of the foregoing three stated claims is

given first to establish the presence in the Killefer harrow

of the four principles of operation of the Warne, structure

discussed on pages 25-26 of this brief.

The Killefer structure is also within the scope of the

other claims herein declared on as will be apparent from

the following brief application of each claim

:

Claim 2.

The elements of this claim are

:

In a tractor drawn tillage implement

1. Tandem frame units

(a) angularly adjustable tillage gangs carried

thereby.

2. Relatively adjustable draft means flexibly con-

nected to said frame units and gangs

(a) movable by the forward draft of the tractor

for adjusting the relative positions of said

frame units and gangs.

Killefer has the tractor drawn tillage implement ; the

front bar 44 and cultivator frames 1-1 comprise one frame

unit; the rear bar 44 and cultivator frames 2-2 comprise

the rear frame unit which is in tandem with the front unit

;

the red and brown crayon markings on the drawing (Plates
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A and B) comprise the relatively adjustable draft means

which are flexibly connected to said frame units and gangs

and which are movable by the forward draft of the tractor

to adjust the frame units and gangs while in motion.

Claim 5.

The elements of this claim are:

In a tractor drawn tillage implement

1. Front and rear frame units including

(a) horizontally movable pivoted tillage gangs.

2. Relatively movable draft means connected to said

frame units and gangs,

(a) operable in one direction by the implement

drawing tractive force for angularly adjust-

ing said frame units and gangs relative to

each other.

Killefer has a tractor drawn tillage implement; front

and rear frame units 44-1-1 and 44-2-2 each of which

includes the tillage gangs pivoted at their inner ends;

relatively movable draft means (red and brown crayon on

drawing, Plates A and B) connected to said frame units

and gangs, which draft connections are operable in one

direction by the implement drawing tractive force to angu-

larly adjust said frame units and gangs relative to each

other.

Claim 23.

The elements of this claim are:

In a tractor drawn tillage implement:
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1. Flexibly connected tandem tillage gangs.

2. Draft connections Ijetween said gangs,

(a) movable relative to each other

(b) through the relative movements of the tractor,

(c) for relatively adjusting said gangs.

Killefer has a tractor drawn tillage implement ; the

flexibly connected tandem gangs are obvious, and the red

and brown crayon markings on the drawings, Plates A
and B, graphically depict the draft connections between

said gangs, the color lines being carried along through the

gang frames per se to show the complete line of shift

and the line of push or pull accordingly as the tractor is

driven forward or backward. The description of defend-

ants' structure clearly discloses the fact that these draft

connections are movable rclafk'c to each other through the

relative movements of the tractor and that such relative

movement thereby relatively adjusts the gangs, which

action is apparent from a review of defendants' structure

and description as previously discussed.

Claim 24.

The elements of this claim are:

In a tractor drawn tillage implement

1. Tandem tillage gangs

2. Relatively adjustable draft means flexibly con-

nected to said gangs,

(a) movable by relative draft movement of the

tractor

(b) for adjusting the relative positions of said

tillage gangs.
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Killefer shows a tractor drawn tillage implement; the

tandem tillage gangs arc obvious; the elements 20-23,

17-26-30, provide the relatively adjustable draft means;

the red and brown crayon markings on the drawing, supra,

show the flexible connection of this means to the gangs;

and the draft means is movable by the relative movements

of the tractor connected to the element 39 to adjust the

relative positions of the gangs.

Claim 26.

The elements of this claim are

:

In a tractor drawn tillage implement:

1. Flexibly connected tandem tillage gangs

2. A movable draft member

3. Relatively fixed and movable draft connections to

said gangs,

(a) movable relatively to each other through

movements of said draft member by the

tractor

(1) for relatively adjusting said gangs.

Killefer has the tractor drawn tillage implement and has

the flexibly connected tandem tillage gangs; it has the

movable draft member 20-23 with its clevis 39; the red and

brown crayon markings on the drawing, supra, indicate in

toto the connections through and from the movable draft

member to said gangs ; these connections are movable rela-

tively to each other through the movements of the draft

member, and such movement relatively adjusts the gangs.
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CivAIM 31.

The elements of this claim are

:

In a tractor drawn tillage implement

1. Tandem tillage gangs

2. Draft connections flexibly connected to said gangs

(a) some of said draft connections being

( 1 ) forwardly and rearwardly movable rel-

ative to the other,

(2) and adapted to move said gangs in oppo-

site angular relation to each other

through the relative movements of the

tractor

3. Means for locking said draft connections and

gangs in variable relative positions to each other.

Killefer has the tractor drawn tillage implement; tan-

dem tillage gangs; draft connections (red and brown

crayon on drawing), flexibly connected to said gangs; some

of said draft connections (brown crayon) are forwardly

and rearwardly movable relative to the other (red) and

this movement through the relative movements of the

tractor will move the gangs in opposite angular relation;

the ratchet rack 26-30 and pawl 29 on the element 20-23

(Patent drawing Fig. 4, R. 343) provide a means to lock

the draft connections in variable positions to each other.

History Of Killefer Harrow Shows No Independent

Invention As Asserted By Master

The history of the development of the Killefer harrow-

shows that there is no basis for the Master's finding that

Warne and Killefer started from points old in the art, and
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merely invented separately, different, distinct and specific

improvements branching away from this point. This

finding has been assigned in this brief as Error of Law
No. 5.

The earliest date in the record of the existence of the

Killefer harrow embodying the Warne principles of opera-

tion is the filing date of the Killefer patent No. 1,619,208

(R. 342) which is May 12, 1^24. This is six and one-half

years after the filing of the Warne patent which is Decem-

ber IJ, 19 17.

The defendants' other patent, Defendants' Ex. H
(R. 614), referred to by the Master was applied for

October 20, igiQ or about two years after the application

for the Warne patent. The Master was therefore not

warranted in giving it any consideration as part of the

prior art. Furthermore, the structure of this Ex. H dis-

closes none of the three stated principles of operation of

Warne disclosure as here involved but approaches closer

to the old and inefficient disclosure of LaDow discussed in

connection with the claim involved in that interference

which was dissolved.

It is significant that defendants departed from the earlier

structure of this Watters patent and adopted an improved

harrow having the sliding draft member with latch control

and draft force transmitted from the sliding member to

the gangs, essentially as taught by Warne, after knowl-

edge of the Warne construction became available to

Killefer through the Interference proceedings. The ideal

manner of swinging the gangs of the comparatively heavy

tandem harrows which farm tractors were capable of pull-

ing had been sought for years and such constructions as



those of Sharp, No. 1,213,281 (Defts' Ex. F 12, R. 456)

;

Wilhs No. 1,260,497, Dfts' Ex. F 22, R. 562) ; and Came-

ron No. 1,223,145 (Defts' Ex. F 3, R. 388) providing a

unitary hand actuated control for all the gangs represent

the best that had been accomplished before the advent of

the Warne automatic harrow. Adoption of the VVarne

principles of operation followed after Warne taught them.

Warne's disclosure showed how the power available

through the forward and backward movement of the trac-

tor and transmission of that power through connections

to the front and rear gangs in such a manner as to swing

them simultaneously into operation or non-operative posi-

tion, or both, was the solution of the gang angling problem

in tractor harrows. They also availed themselves of the

additional feature of the Warne invention residing in

carrying out the above principle by a direct transmission

of force from the movements of the tractor to positively

effect the angling of the gangs. The hand actuated devices

preceding Warne, such as those of Sharp and Willis, had

necessarily been cumbersome, slow in operation and expen-

sive to construct, as their mechanism had to be such as to

convert the low power available at the hand actuated ele-

ment, as at the hand wheel 46 of Sharp, to high power at

the points of application to the gangs and therefore speed

had to be sacrificed to the power multiplying mechanisms

required. Warne's invention pointed the way to source of

abundant power, to simplification of the means necessary

to transmit that power to the gangs when and as desired

by the operator of the tractor, and to a principle of opera-

tion whereby practically simultaneous and equal and con-

trolled movement of the gangs was eft'ected. It may be
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that the Warne patent in suit does not disclose the most

perfect and desirable manner of applying the principle of

draft actuation of disk gangs, but this does not detract

from the scope and importance of his invention. In

Electric Co. vs. Pittsburgh Reduction Co., 125 Fed. 926

(C. C. A. 2d Cir.) the court on such a state of facts said:

"It is rarely that an invention develops ultimate

perfection in the hands of the inventor. The test of

actual use discovers defects to be remedied and sug-

gest improvements to be made. If the inventor pro-

duces a new and useful result he does not lose his

reward because he, or someone else, subsequently

renders it more useful."

With the Warne harrow before them, implement engi-

neers could readily see that tractor movement could be

used to straighten the gangs, as preferred by Warne, or to

angle the gangs, as done by defendants, and that such action

could readily be reversed if found more desirable. Many

tractor harrows embodying angling by backing of the trac-

tor and straightening by forward movement, or vice versa,

and embodying patented improvements on the Warne

construction were patented, subsequent to the advent of

the Warne harrow. Among them are those manufactured

by International Harvester Company, plaintiff here by

substitution, which has recently acquired the Warne patent

in suit for a very substantial consideration. It acquired

the Warne patent in suit after full investigation and con-

sideration of it by patent counsel, leading to the conclusion

that the structures defined by the Warne claims are legally

entitled to a scope of equivalents encompassing various

automatic tractor tandem disk harrows. This conclusion

was reached with full knowledge of the Master's Report
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in this case, plaintiff's counsel being firmly convinced that

the Master's holding of non-infringement could not be

sustained under the well established principles of patent

law governing the construction and scope of patents and

determination of infringement, where, as here, the patent

involved is not a narrow ])atent in a crowded art, but is

one at the head of its type of machines and as such entitled

to claims of commensurate scope. These principles are

well stated in Union Paper Bag Co. vs. MiirpJiy, 97 U. S.

120, at Page 125:

"Except where form is of the essence of the inven-

tion, it has but little weight in the decision of such an
issue, the correct rule being that, in determining the

question of infringement, the court or jury, as the case

may be, are not to judge about similarities, or differ-

ences by the names of things, but are to look at the

machines or their several devices or elements in the

light of what they do, or what office or function they

perform, and how they perform it, and to find that one
thing is substantially the same as another, if it per-

forms substantially the same function in substantially

the same way to obtain the same result, always bearing
in mind that devices in a patented machine are dift"er-

ent in the sense of the patent law when they perform
different functions or in a different way, or produce a

substantially different result.

"Nor is it safe to give much heed to the fact that

the corresponding device in two machines organized
to accomplish the same result is different in shape or

form the one from the other, as it is necessary in every
such investigation to look at the mode of operation or

the way the device works, and at the result, as well as

at the means by which the result is attained."

And the principles above set forth are further discussed

and applied to a state of facts analogous in many respects

to those in the case here at bar, in the comparatively recent



case of McDonough vs. Johnson-Wentwortk Co., 30 F.

(2d) 375 (C. C. A. SthCir.).

SUMMARY
1. The Warne patent in suit is valid. Its presumption

of validity has been strengthened:

a. By the favorable determination by the Patent Office

of the questions of anticipation and patentable invention

over the same prior patents relied upon by the defendants

in this suit, the consideration of those questions having been

by the Primary Examiner, the expert in the art, before the

interference;

b. The favorable determination by the highly trained

expert, the Law Examiner, inter parties during the inter-

ference, where the question of patentability was raised by

adversary parties.

c. By the consideration and favorable determination

given the same by the Primary Examiner after the inter-

ference, with the enlightenment afforded by the contest

upon patentability in that proceeding.

d. The adoption of the Warne principles of operation

by the defendants only after the teachings of Warne be-

came available to them in the interference proceedings.

e. The adoption of the Warne invention by the Inter-

national Harvester Co. and its acquisition of the patent.

/. The finding of validity by the Master, basing such

finding not only upon the authority of the Patent Office

but upon the same reason as that assigned by the latter.
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namely : that "no prior art reference discloses a harrow

which anticii)atcs the automatic anglinj^ features of

Warne."

cj. The defendants recognized the strength and validity

of the patent by their excursion away from the territory

of the prior art into the field of re-design and re-construc-

tion by their attempts to so modify the harrow of the

Waterman patent as to make it approach the Warne and

Killefer devices. The mere attempt itself is outside the

law of patentable anticipation and from the standpoint of

correspondence with the constructions defined in the vari-

ous claims in issue,—the attempt was a failure.

h. Warne was the first to teach to the world how to

construct and use a tractor tandem harrow, having the fea-

tures and functions thereof set forth in the four "Features

of the Warne Invention in Issue" on pages 25-26 of this

brief. In so doing, he, for the first time produced a new

compound tool, comprising the tractor and the tandem

harrow in which the draft power of the tractor was effec-

tively utilized to obtain the full and equal angular adjust-

ment of the gangs and in which, owing to the control from

the station on the tractor, the rapidity of movement of the

tractor and its capacity large acreage traverse per unit of

time was maintained and availed of in the harrowing-

operation.

i. Notwithstanding that gasoline engine tractors had

been in extensive use since 1912, and the old steam tractor

in use for thirty years prior to such date, and the need for

a harrow capable of utilizing and co-operating fully with

speed and power of the tractor, had long been realized and
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sought, no one had solved this problem until Warne's

invention, when immediately its advantages were recog-

nized.

Sharp (R. 466), designing engineer for the Interna-

tional Harvester Co., had no conception of the invention

when he designed his elaborate, slow and cuml)ersome

manually operated screw adjustment.

Cameron (R. 398), designing engineer for the LaCrosse

Plow Co., had no conception of the automatic tractor con-

trolled compound tool, but developed an elaborate Jiand

lever mechanism.

y. Although strenuously attacking the Warne patent as

lacking invention, the defendants have failed to produce a

single instance of the use of an automatic tractor controlled

harrow prior to the advent of the Warne invention.

2. It has been shown, as a matter of fact, that in the

Warne patent there are narrow claims specifically defining

the narrow construction placed upon the claims by the

Master, namely: the direct connection (by one piece draft

bars) from the sliding head to the rear gangs. It has been

shown conclusively that the settled law as set forth in

numerous authorities, prohibits such limitation of the

broad claims to specific features covered by other and nar-

rower claims.

3. There is no foundation in the language of the claims,

in the specification, in the necessary functioning of the

parts, or in the boundaries on the field of novelty imposed

by the prior art, for the limitation of the invention to such

direct connection from the sliding head to the rear gangs.

There is in fact, no more justification for arbitrarily
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selecting such particular limitation than in selecting other

specific details. The claims call for "draft connections"

not direct draft connections and it is immaterial from the

standpoint of equivalency of function and operation

whether the connection is as in Warne, direct from the

sliding head 18 to the one-piece har 30 and thence to the

rear gang, or as in defendant's harrow from the head 23

to the rear gang, through movahle har 21, the front disk

gang 1 and its har 7, through the rear movable draft bar

45 to the rear gang. In Killefer's prior patent such bars

are specifically described as movable draft bars and they

function the same as Warne's bars 30 although upon

reverse angle settings of the gangs.

The prior art does not disclose a combination having

everything else except this direct connection, and therefore

cannot serve to limit the claims to this particular feature.

The claims are good for the full, fair intendment

of their statements of the invention. If ihe blaster's

position be correct, it brings to a most lame and im-

potent conclusion, a patent on which thousands of dol-

lars were spent by the Roderick Lean Co. in prosecuting

it through the Patent with the aid of three dififerent coun-

sel ; on which the Patent Office, through two tribunals gave

'carefully considered judgments on patentability; under

which patent a large sale of implements immediately

sprang up, after introduction of the invention covered

thereby, under which patent, further thousands have been

spent in litigation against infringers, and for which many

thousands more have been paid by the present plaintiff

International Harvester Co., based on the judgment,
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widely held throughout the implement industry, of the

pioneer character and wide scope of the patent.

4. The gas engine light tractor created a revolution in

agriculture, by enabling vastly more acres per man to be

utilized for production. To fully attain this end, it became

necessary to invent tools which would not lessen the prime

advantage of the tractor—speed of operation,—and would

co-operate with its other advantage—ample power.

Warne's invention solved the problem and achieved both

ends.

The Warne invention by means of the draft connections

to all the gangs, operated by the movements of the tractor

imposes a powerful force simultaneously upon the gangs

and to an equal degree so as to insure, firstly:

(a) a quickly responsive angling action of the gangs

even with a multiplicity of large and heavy gangs.

(b) angling of all the gangs to an equal degree and to

the full angled position.

(c) these functions co-operate with the control of the

angling from the operator's station on the tractor in

obtaining a fully automatic one-man tractor harrow.

Secondly, the positively applied force from the tractor

to the gangs specified in claims 26 and 29 further and more

directly utilizes the power of the tractor, and enables the

harrow angle to be changed while the tractor is moving

forward and enables the harrow to be more readily pulled

out of muddy soil.

Thirdly, the capacity of the control of the pawl and

ratchet from the seat of the tractor enables the angle of
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the gangs to be readily varied while the tractor is in for-

ward operating movement.

All these functions and advantages are new in Warne

and are found in the defendants' harrow.

It is submitted that the decree should be reversed with

directions to enter a decree in favor of the plaintiff holding

the claims here placed in issue to be valid and infringed

by the defendants.

Respectfully submitted,

H. P. Dooi.iTTr,E:,

Pe:rcy S. We:bste:r,

Counsel for Plaintiff

and Appellant.





PLATE B
FIC.2

DEFENDANT'S HARROW IN

NON-WORKING POSITION

FIXED DRAFT
CONNECTIONS

MOVABLE DRAFT
CONNECTIONS

DEFENDANT'S HARRi
WORKING POSIT!




